OCTOBER 2011

A Report from the Bureau
of Governmental Research

MAKING THE

WATERWORKS

WORK

Fixing the Sewerage & Water Board’s
Governance Problems

M A K I N G T H E WAT E R W O R K S W O R K

BGR Review Committee

BGR Board of Directors

Edgar L. Chase III, Chair
J. Kelly Duncan 		
Norma Grace			
Mark A. Mayer 		

Officers
Sterling Scott Willis, Chairman
J. Kelly Duncan, Vice Chairman
Mark A. Mayer, Secretary
Hardy B. Fowler, Treasurer

Herschel L. Abbott, Jr.
Julie Livaudais George		
Shelby P. LaSalle, Jr.
Madeline D. West

BGR Project Staff
Janet R. Howard, President & CEO
Peter Reichard, Projects Manager
Stephen Stuart, Principal Author

BGR
The Bureau of Governmental Research is a private, nonprofit, independent research organization dedicated to
informed public policy making and the effective use of
public resources for the improvement of government in
the New Orleans metropolitan area.
This report is available on BGR’s web site, www.bgr.org.

Become a Member
To preserve its independence, BGR relies on financial support from a diverse membership of individuals, corporations and foundations. To find out how you can become a
part of BGR, go to www.bgr.org/membership or call us at
504-525-4152 x108.

BUREAU OF GOVERNMENTAL RESEARCH
938 Lafayette St., Suite 200
New Orleans, LA 70113
Phone 504-525-4152
Fax 504-525-4153
www.bgr.org

Board Members
Herschel L. Abbott, Jr.
Christian T. Brown
J. Storey Charbonnet
Edgar L. Chase III
Joseph S. Exnicios
James P. Favrot
Ludovico Feoli
Vaughan Fitzpatrick
Aimee Adatto Freeman
Julie Livaudais George
Samuel A. Giberga
Richard A. Goins
Norma Grace
John C. Hope, III
Hans B. Jonassen
Shelby P. LaSalle, Jr.
Kelly Legier
N. J. “Woody” Ogé
Nolan V. Rollins
Ann Thorpe Thompson
Madeline D. West
Robert J. Whann, IV
Brent Wood
Alan J. Yacoubian
Luis Zervigon
Honorary Board
Harry J. Blumenthal, Jr.
Louis M. Freeman
Richard W. Freeman, Jr.
Ronald J. French
David Guidry
Paul M. Haygood
Diana M. Lewis
Anne M. Milling
R. King Milling
George H. Porter III
Lynes R. Sloss
Edward F. Stauss, Jr.

Publication Design: Peter Reichard

EXECUTIVE SUMMARY

sibilities and powers. While the S&WB is responsible
for constructing, operating and maintaining its systems,
it lacks control over its financial destiny. The final say
in the funding arena belongs to the City Council, which
has no responsibility for the operations of the S&WB
and plenty of political pressure to keep rates low. Over
the past few decades, the City Council has on multiple
occasions delayed or killed rate increases, despite the
S&WB’s pressing needs.

Today, more than a century after it was born, the Sewerage & Water Board of New Orleans (S&WB) faces unprecedented challenges. The water system suffers from
widespread leakage. The sewage collection system and
treatment facilities do not yet meet federal standards.
The S&WB’s aging power plant has suffered two major
outages since Hurricane Katrina, one of which prompted a boil-water order last year. The drainage system
needs significant investments to address aging equip- The other factor that has historically stymied regular
rate increases is the presence of four elected officials
ment and expand capacity.
– the mayor and three members of the City Council –
The S&WB has mapped out a 10-year, $3.5 billion on the board. The elected officials, leery of voters’ ire,
capital program to address some, but not all, of its in- have on multiple occasions over the years objected to
frastructure needs. The lion’s share of the funding for new rate and tax proposals at the board level. Their obthe program will come from the federal government. jections have discouraged proposals from coming forHowever, the S&WB is expected to ask the public to fi- ward or foreshadowed the outcome of a council vote,
nance approximately $1 billion of those improvements short-circuiting the process before it even begins. Rareand to provide additional funding to improve current ly have the other members of the S&WB acted in conoperations and cover new operating costs. This would certed opposition to the elected ones.
require rate increases that nearly double the current
sewer and water rates over a 10-year period, as well as There are two basic options for addressing the misalignment between responsibilities and powers that has hurt
tax increases and/or a new drainage fee.
the S&WB’s performance. One is to consolidate the
It will be a tough sell. The agency’s failing infrastruc- S&WB into city government, transferring responsibilture and its customer service problems have sapped the ity for the systems to the entity that controls the purse
confidence of the customer base that the agency must strings. The other is to make the S&WB more autonomous by increasing its authority over its funding sources.
now convince to help finance its recovery.
Restoring that confidence begins with addressing the
root causes of the S&WB’s current predicament. In this
study, BGR focuses on one factor that has significantly harmed the S&WB’s performance: its governance
structure. The study discusses how the S&WB’s governance has contributed to the entity’s problems. It presents options for reform and makes recommendations.

BGR carefully considered the advantages and disadvantages of consolidation, but ultimately decided
against that route. While consolidation would address
the misalignment between responsibilities and powers, it would not address the second major governance
problem: the undue influence of politics in the process
of setting the S&WB’s rates and taxes. Given the magnitude of the systemic problems at City Hall, the role
elected officials have played in holding the S&WB
back and the city’s poor track record on funding the infrastructure it already controls, consolidation is clearly
not the optimum solution.

Underlying the S&WB’s current infrastructure woes is
a history of chronic underfunding. Since 1967, when
the finances of the S&WB’s three systems were first
separated, rate increases have been sporadic, with substantial increases following long periods with little or
Instead of consolidation, BGR is recommending a signo adjustment.
nificant increase in the S&WB’s autonomy. This would
Two elements of the S&WB’s governance structure be accomplished through changes to both the board’s
have contributed to its erratic pattern of rate increases. composition and the rate-making process.
To begin with, there is a basic misalignment in respon-

MAKING THE WATERWORKS WORK | BGR | 1

To reduce the role of politics in decision-making, BGR
proposes removing elected officials from the board.
This would eliminate the ability of officials to hinder
the proper funding of the S&WB by opposing rate increases at the board level.
To better align powers with responsibilities, BGR proposes giving the S&WB limited authority to raise rates
by reasonable amounts without the consent of the City
Council. The maximum annual increase would be tied
to an appropriate index or other measure. For larger increases, the S&WB would still have to obtain the City
Council’s consent. This would reduce the temptation
for the S&WB to raise revenues rather than ferret out
waste and inefficiencies. It would also provide a regulatory check on monopoly pricing.
Along the same lines, BGR also recommends allowing
the S&WB to make limited upward adjustments to drainage fees if and when they are imposed. As with rates, City
Council approval should be required for large increases.

BGR is aware that its proposal to give the S&WB partial control of its rates differs from the standard practice
for independent utilities. It is also aware that giving the
S&WB partial control would go only so far in rectifying
the misalignment between powers and responsibilities.
Limited rate and fee increases would not, for example,
provide the S&WB with adequate resources to address
the massive and immediate needs of its systems. Partial
rate-making authority would, however, provide it with
a mechanism for funding increases in operating costs
as well as maintenance and capital repairs on an ongoing basis once the major needs are addressed. In that
regard, we note that the changes that BGR is proposing
would take time to implement and should not interfere
with the important task of addressing immediate infrastructure needs.

Going forward, rate-making in New Orleans would
benefit from a more comprehensive regulatory process.
As part of that process, the City Council’s Utility Committee should receive and review the S&WB’s strategic and financial plans and reports, and monitor the
The shift in control over funding should come with ad- S&WB’s performance on a regular basis. This would
equate public safeguards. The S&WB should develop keep the City Council informed of the needs, condition
its revenue requirements in the context of long-term and performance of the S&WB and provide a better
strategic capital and financial plans, and devise its rates context for dealing with its funding requests.
using a standard methodology.
Finally, it should be noted that responsibility for New
Both the S&WB’s lack of control over its funding and Orleans’ drainage system is currently divided between
its board structure are unusual among sewer and wa- the city’s Department of Public Works and the S&WB.
ter authorities. BGR took an in-depth look at the gov- This arrangement is unusual and ineffective. BGR recernance structure of 10 well-regarded independent ommends transferring responsibility for the mainteutilities. Seven of them are composed exclusively of nance and repair of the subsurface drainage from Pubappointees. Only three have an ex officio member in lic Works to the S&WB. The latter has the necessary
addition to appointees, and in all three cases it is the expertise as well as responsibility for the more complex
mayor. No members of the local governing body (e.g., components of the local drainage system. BGR notes
a city council) sit on any of the 10 boards.
that the S&WB would need additional funding to discharge its expanded responsibilities.
BGR gathered information on 37 independent water
utilities nationwide and found that all but four of them Addressing Other Governance Problems
have full control over their rates. Two of the four are
regulated by a state public service commission, and the The misalignment between responsibilities and powers
local governing body has the final word on rate changes and the presence of elected officials on the board are
for the other two. To the extent that an independent en- the S&WB’s two most serious governance problems.
tity controls its own funding sources, it can make deci- But there is significant room for improvement in other
sions based on the objective needs of its systems, rather areas, including board structure and responsibilities.
than the political currents.
Changing the Board’s Size. With 13 members, the
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board is too large. Reducing the size to nine members
by removing the elected officials would make it less
unwieldy and – given the weak attendance history of
elected officials demonstrated in this report – make it
easier to achieve quorums.
Reducing Members’ Terms. The nine-year terms of appointed S&WB members are too long. Reducing the
terms to four years would allow for re-evaluation of
their performance in the context of a reappointment
process. Imposing term limits would help guard against
the entrenchment of individual board members.
Setting Qualifications Based on Experience. The
S&WB’s members currently have a mix of relevant
backgrounds, but this is not required by law. Formally
establishing experience requirements for some members would help to ensure that the board has the necessary mix of expertise in the future.
Reducing the Board’s Involvement in Contracting. The
board is too involved in the review and approval of contracts. It should focus its role in contracting primarily
on broad policy issues and oversight, and limit its review of individual contracts to extraordinary matters,
such as significant privatizations. This would allow
professional management to make good business decisions for the utility, free of the preferences of board
members.

should be amended to allow limited increases
for drainage fees.
•

The City Council should consider requests for
larger increases using a formal review process,
which at a minimum should provide for
independent analysis of the requests, appropriate
opportunities for public comment and clear
timelines. The City Council should also adopt a
formal process for considering S&WB requests
to levy taxes and fees.

•

The City Council should develop a
comprehensive, ongoing process for regulating
the S&WB, which includes reviewing the
S&WB’s strategic and financial plans and
reports, and regularly monitoring the S&WB’s
performance.

To increase the effectiveness of the S&WB board of
directors:
•

The State Legislature should amend state law to
remove the mayor and City Council members
from the board, reducing it from 13 members
to nine. The City Council should initiate a
corresponding charter amendment.

•

The State Legislature should further amend
state law to:

Evaluating Top Management. The board has not been
evaluating top management on a regular basis. Doing
so should become an annual priority for the S&WB
board of directors. The evaluation should include a review measuring performance against objectives set in
strategic and financial plans.

o Reduce the terms of board members
from nine years to four years and stagger
the new terms.
o Limit members to three consecutive
terms.

Recommendations

o Require that seven of the nine members
of the board have extensive experience
in one or more of the following
areas: finance, accounting, business
administration,
engineering,
law,
information technology or public health.

To better align the S&WB’s responsibilities with funding authority and improve the City Council’s decision
making:
•

The State Legislature should amend state law
to authorize the S&WB to increase water and
sewerage rates annually by an amount tied to
a suitable index or other measure, without City
Council approval. State law and the city charter

•

The S&WB’s board should limit its role in
the agency’s contracting primarily to broad
issues of policy and oversight. It should
MAKING THE WATERWORKS WORK | BGR | 3

establish appropriate policies and goals to guide
management’s contracting processes, and set
goals for the Disadvantaged Business Enterprise
(DBE) program. It should monitor management’s
performance toward those goals and adherence
to board policies. It should restrict its review of
individual contracts to extraordinary ones, such
as significant privatizations.
•

The S&WB board should also establish an
annual process for evaluating the performance
of the executive management, including but
not limited to measuring performance against
objectives identified in strategic or financial
plans adopted by the board.

To improve the upkeep of local drainage:
•

•

INTRODUCTION
After its establishment in 1899, the Sewerage & Water
Board (S&WB) quickly became a jewel in New Orleans’ municipal crown. The water and sewerage systems significantly improved the health of a city that had
been mired in unsanitary conditions. The inventions
of drainage engineer A. Baldwin Wood opened large
swaths of the city to development, made the city’s system an international model and inspired young engineers to flock to the S&WB. The innovation, scope and
quality of the sewerage, water and drainage works built
in those early years led Mayor Martin Behrman in 1914
to declare them “enduring monuments to the courage,
determination and infinite resourcefulness” of New Orleans.1 For decades thereafter, those monuments were
well maintained.

The city should transfer responsibility for
the maintenance and repair of its subsurface
drainage from the Department of Public Works
to the S&WB.

Today, however, the S&WB’s sewerage and water systems are in a deplorable state. The water system suffers from widespread leakage; 75% of the water treated by the S&WB passes through the system unbilled,
and leaks are far and away the main cause.2 The leaks
The city and the S&WB should develop a new undermine the streets and drive up costs. The sewage
funding source for subsurface drainage.
collection system and treatment facilities do not yet
meet federal standards; they remain subject to a federal consent decree mandating more than $220 million
of upgrades and repairs by 2015.3 The S&WB’s aging
power plant has suffered two major outages since Hurricane Katrina, one of which prompted a boil-water
order in November 2010.4 While the drainage system
is not crumbling, the S&WB is seeking significant investment to address aging equipment and expand the
system’s capacity.
The S&WB has mapped out a 10-year, $3.5 billion
capital program to address some, but not all, of its infrastructure needs. The lion’s share of the funding for
the program will come from the federal government.
However, the S&WB is expected to ask the city’s residents and businesses to finance approximately $1 billion of those improvements and to provide additional
funding to improve current operations and cover new
operating costs. This would require rate increases that
nearly double the current sewer and water rates over a
10-year period, as well as tax increases and/or a new
drainage fee.
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It will be a tough sell. The agency’s failing infrastructure and its customer service problems have sapped the
confidence of the customer base that the agency must
now convince to help finance its recovery.
Restoring that confidence begins with addressing the
root causes of the S&WB’s current predicament. In this
study, BGR focuses on one factor that has significantly
harmed the S&WB’s performance: its governance structure. The study discusses how the S&WB’s governance
has contributed to the entity’s problems. It also presents
options for reform and makes recommendations.

THE S&WB
The S&WB is a board established in state law to construct, control, maintain and operate the sewerage and
water systems and part of the local drainage system for
the City of New Orleans. With respect to drainage, the
S&WB is responsible for pipes 36 inches or larger in
diameter, drainage canals and pumping stations.5 The
City of New Orleans, through its Department of Public Works (Public Works), is responsible for the rest of
the local drainage system, including more than 85,000
catch basins and the nearly 1,600 miles of smaller drainage pipes underneath streets, sidewalks and other rights
of way. This part of the drainage system is referred to
as the “subsurface drainage.”6 Public Works is responsible for more than 80% of all drainage lines (including
canals) in New Orleans.7

The S&WB receives no funding from the city government. Local funding for the water and sewerage systems comes primarily from user charges. Property taxes
(which currently total 16.43 mills) provide most of the
local support for the drainage system.
The finances of the water, sewerage and drainage systems are maintained separately. However, the S&WB
operates all of the systems on a consolidated basis. In
2011, the S&WB adopted an operating budget of $185.7
million and a capital budget of $1.3 billion. Most of the
capital budget came from federal funding.
The S&WB has significant, but not complete, independence from city government.
It has sole responsibility for and control over its management and operations. The city government cannot
order the S&WB to take specific actions, nor can it impose specific financial burdens.11

However, the S&WB has limited control over its funding. It does not have taxing authority; taxes for its benefit are levied by the City Council. It must obtain the
approval of the City Council and the Board of Liquidation before issuing bonds or (with the limited exception
described in the next paragraph) raising sewer and water rates. The Board of Liquidation generally limits its
review to the fiscal soundness of a proposed bond issue
or rate increase. The City Council has no guidelines for
its review. The Board of Liquidation and City Council
cannot modify the rates proposed by the S&WB; they
Although the S&WB was created by state law, it is a can only accept or reject the S&WB’s proposed schedmunicipal agency.8 In relation to city government, it is ules.12
one of 10 “unattached” boards and commissions placed
under the executive branch by New Orleans’ home rule State law allows the S&WB to override the City Councharter, meaning it is not attached to a specific depart- cil and raise rates unilaterally when necessary to meet
its existing debt service obligations (but not to support
ment of the city government.9
new debt). If the S&WB does not exercise that authorThe S&WB is governed by a 13-member board of di- ity, the Board of Liquidation can compel it to do so.13
rectors. Four elected officials – the mayor and three
City Council members – serve in an ex officio capacity. The City Council and Board of Liquidation were not alThe board also includes two members of the Board of ways involved in rate setting. Until 1954, the S&WB set
Liquidation, City Debt, each of whom is appointed by its own rates without even a public hearing.14 However,
the mayor on the recommendation of that board.10 Sev- rates were capped by state law and could not be used to
en citizen members are appointed by the mayor with support debt. In 1954, voters eliminated the cap. At the
same time, they added requirements for public hearings
the advice and consent of the City Council.
and Board of Liquidation approval of rate adjustments.
MAKING THE WATERWORKS WORK | BGR | 5

In 1958, voters authorized the S&WB to issue revenue
bonds with the approval of the Board of Liquidation
and the City Council. They also added a requirement
for City Council approval of rate increases.

HOW GOVERNANCE CONTRIBUTES
TO THE S&WB’S PROBLEMS

practices. The recommended approach is to impose
gradual increases at levels that are sufficient to keep up
with operating costs and fund the regular investment
needed to sustain the systems over time.15 Ideally, the
costs paid by customers are matched to the benefits
they receive from the system improvements, without
overburdening one generation of ratepayers.16

Two elements of the S&WB’s governance structure
Underlying the S&WB’s current infrastructure woes is have contributed to its erratic pattern of rate increases.
a history of chronic underfunding. Since 1967, when To begin with, there is a basic misalignment in responthe finances of the S&WB’s three systems were first sibilities and powers. While the S&WB is responsible
separated, rate increases have been sporadic, with sub- for constructing, operating and maintaining its systems,
stantial increases following long periods with little or it lacks control over its financial destiny. The final say
no adjustment. For example, for a 20-year period from in the funding arena belongs to the City Council, which
early 1987 to late 2007, water rates increased only has no responsibility for the operations of the S&WB
twice. For a 14-year period running from early 1986 and plenty of political pressure to keep rates low. As
to early 2000, sewerage rates did not change at all, and discussed below, the City Council has on multiple occustomer charges declined relative to inflation. These casions delayed or killed rate increases, despite the
long periods of inactivity were preceded and followed S&WB’s pressing needs.
by multiple years of double-digit increases. The drainage system has not gained a new revenue source since The other factor that has stymied regular rate increases
1982, and 10 years later it
actually lost one of the taxes
that supported it.
The S&WB’s management
coped with the stagnation in
water and sewerage rates in
the late 1980s and the 1990s
– and their decline relative
to inflation – by cutting operating costs, deferring system maintenance, funding
some capital projects on a
pay-as-you-go basis and deferring others. The deferred
maintenance and capital investment increased the ultimate costs of repairing the
systems and pushed the day
of reckoning into the future.
New Orleans’ approach to
rate increases – long periods
of inactivity followed by periods of substantial increases – flies in the face of best

$70.00

Monthly Water and Sewerage Charges for a
Residential Customer Using 6,000 Gallons, 1967 to 2011

$60.00
$50.00
$40.00
$30.00
$20.00
$10.00
$1967 1970 1973 1976 1979 1982 1985 1988 1991 1994 1997 2000 2003 2006 2009
Actual Bill

Bill in 2011 $

Note: Water charges are based on a 5/8” meter and water consumption of 6,000 gallons
per month. Sewerage charges are based on a 5/8” meter and 85% of the monthly water
consumption. The amounts do not include other charges on the bill, such as the city’s sanitation service charge. The total water and sewerage charges are based on rates in effect on
September 1 of each year.
Source: BGR calculations based on water and sewerage system rate schedules as published
in various public notices, official statements, rate studies and other S&WB documents. The
calculations of the water and sewerage bill in 2011 dollars were made using a web-based
program provided by the U.S. Bureau of Labor Statistics.
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is the presence of four elected officials on the board.
The elected officials, leery of voters’ ire, have on multiple occasions objected to new rate and tax proposals
at the board level. Their objections have discouraged
proposals from coming forward or foreshadowed the
outcome of a council vote, short-circuiting the process
before it even begins. Rarely have the other members
acted in concerted opposition to the elected ones.

council refused to act, the S&WB, acting unilaterally,
nearly doubled its rates. Two weeks later, in November
1974, the council relented and approved the new rate
schedule.

The S&WB tried in vain for the next two years to win
council approval for a rate hike. During that period,
the EPA imposed even more stringent federal treatment regulations, and projected operating costs for the
expanded treatment plant rose dramatically. When the

Two of the rejected rate increases also included funding to support the issuance of $31 million of water revenue bonds approved by voters in 1975.20 The council
rejected the requests, despite that approval. In a contemporary report, BGR noted that the S&WB had sent

There were no increases for the next five years. In
1979, the S&WB proposed a five-year series of sewerage rate increases to leverage federal funds for capital
improvements. Two months later, the council approved
Together, the requirement for council approval and the that increase, noting that the risk of losing the federal
presence of elected officials on the board have contribut- funds left it with no alternative.18 Midway through that
ed to an irregular, crisis-driven approach to rate-making. series of increases, the S&WB’s advisors determined
that the new rates were inadequate to produce the revenue needed to meet bond covenants. In response, the
A Short History of Rate Proposals
S&WB and the City Council enacted another series of
Sewerage Rates. The history of sewerage rates helps annual rate increases that extended through 1986.
to illustrate the reactive and reluctant approach that the
City Council and the S&WB have taken to rate increas- Rates were not raised again for 14 years, largely bees. A separate sewer rate was first established in 1967. cause elected officials on the S&WB exerted pressure
In 1971, facing rising costs due to inflation and more to hold rates down. In the interim, the EPA filed a lawstringent federal regulations for treatment, the S&WB suit alleging environmental violations relating to the
sought a 72% rate increase. The City Council balked sewerage system. It added the City of New Orleans as a
and negotiated a 19% increase instead. This was enough party to the lawsuit primarily on the basis that the city,
to satisfy the existing bond obligations for the next few including the mayor and the City Council, had failed to
years, but not enough to leverage federal funds needed authorize increases to pay for needed repairs and could
continue to do so. Only after the S&WB, the city and
for major upgrades at the treatment plants.
the EPA entered into a consent decree in 1998 did the
The S&WB returned to the council the next year with S&WB request a rate increase for the sewerage system.
another large rate hike proposal. In addition to rising Even under the pressure of that decree, the City Councosts, it now faced increased pressure from the U.S. cil initially delayed taking action in order to protect a
Environmental Protection Agency (EPA) to address revenue-raising measure that the city was sending to
pollution violations resulting from the discharge of voters. Ultimately, it took nearly 18 months for the City
raw sewage into the Mississippi River.17 The council Council to approve the first of what would be annual
again delayed action, and the EPA threatened to ask increases over a seven-year period ending in 2006. The
federal agencies to withhold funds from the city. The S&WB has not requested an increase since then.
City Council responded by giving the S&WB $2.4 million to match federal funds needed to expand its East Water Rates. On three occasions in the 1970s, the City
Bank sewerage treatment plant. While the investment Council shot down the water rate increases needed to
enabled the S&WB to begin addressing the EPA’s con- avoid default on the S&WB’s debt. The denials forced
cerns, it was insufficient to fund all the improvements the S&WB to exercise its legal authority to raise rates
needed to bring the S&WB into compliance with EPA unilaterally to meet its existing debt service obligaregulations or to meet debt service and other expenses. tions.19
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the City Council a dozen varying rate proposals. The
council, however, had failed to approve any of them.
BGR cited numerous reasons for the failure, including disagreements over the rate structure, the council’s
desire to seek federal funds and the council members’
concerns about voter reaction. In 1978, the council approved a 22% increase, enough to allow the issuance of
$6 million of the $31 million in bonds. Not until 1980
did the City Council approve the larger rate increase
needed to support the rest of the bonds – a 70% total increase over five years.21 After the last of those increases
went into effect in 1984, the City Council approved another five-year series of rate increases to meet rising
costs and fund additional system improvements.

to the council’s failure to act.

The S&WB did not submit a request for a new rate increase until 2005. That request, for a series of increases
over five years, was derailed by Hurricane Katrina.
When the board voted to resubmit the request to the
City Council in 2007, neither the mayor nor the three
council members attended the meeting. The council approved the increases later that year.

REALIGNING RESPONSIBILITIES
AND POWERS

In 2010, the S&WB asked the City Council to roll forward the millage rates for the drainage property taxes.
All four elected officials were absent from that hastily called meeting. Shortly afterwards, the mayor announced his opposition to the increase.25 The council
rejected the requested roll-forward, despite pressing
capital and operating needs, while at the same time approving a roll-forward of general city taxes.
*

*

*

To summarize, two aspects of the S&WB’s governance
structure have contributed to the erratic funding pattern
The S&WB itself delayed implementation of two of the that has undermined the adequacy of capital investfive water rate increases approved by the City Council ment at the S&WB. One is the misalignment between
in 1984. The pressure for delay came from the elected responsibilities and powers, which has too often enofficials on the board, who argued that citizens caught couraged the City Council to take the easy road rather
in the city’s economic downturn at that time should not than address the need for rate increases. The other is the
bear higher water rates. It took an acrimonious 6-4 vote presence of elected officials, and the political considerin 1990, led by the board’s appointed members with ations that accompany them, on the S&WB.
all three council members in opposition, to implement
the fourth increase.22 The S&WB did not put the fifth In the following sections, BGR first discusses the opand final increase into effect until 2002, approximately tions for addressing the misalignment between respon18 years after the council’s original approval. The long sibilities and powers. It then discusses the advantages
stretch without raises occurred despite rising operating and disadvantages of eliminating elected officials from
costs, the advancing age and deterioration of the sys- the board. Finally, it suggests other governance changes
tem, and warnings from the board’s financial consul- to improve the board’s structure and operations.
tants that additional increases were needed.

There are two basic options for addressing the misalignment between responsibilities and powers that has hurt
the S&WB’s performance. One is to consolidate the
S&WB into city government, transferring responsibility for the systems to the entity that controls the purse
Drainage Funds. Recent efforts to increase drainage strings. The other is to make the S&WB more autonosystem revenue have also met with resistance. In 1998, mous by increasing its authority over its funding sources.
the City Council deferred indefinitely a request from
the S&WB for a drainage service fee.23 It deferred the Consolidation
request in the hope of improving the chances of passing a separate property service fee for the benefit of In the U.S., most water and wastewater utilities are dethe city and public schools (which was roundly de- partments of the city or county government. A 2005 surfeated). It also cited concerns about the structure of vey of 202 utilities providing water or wastewater serthe drainage fee.24 Eventually, the proposal died due vices found that approximately two-thirds of them were
8 | BGR | MAKING THE WATERWORKS WORK

part of a local government. Another 30% were stand- eliminates a check on waste and inefficiency. Finally,
alone public entities.26 The remainder took other forms, placing responsibility for underground utilities in a separate entity complicates the coordination of infrastrucsuch as privately owned utilities and cooperatives.
ture work with local street repair and reconstruction.
While departmental utilities are still the most common
form, independent water agencies have grown in popu- Departmental Utilities. The departmental approach
larity in recent decades. One driver has been a grow- generally offers several advantages over independent
ing preference for special districts. A recent analysis public utilities:
found that the number of special water districts tripled

It places responsibility for streets and subsurface
between 1962 and 2002.27
infrastructure in one entity. This makes it easier
to coordinate the maintenance and repair of
Both the departmental and stand-alone structures offer
subsurface infrastructure with other public
advantages and disadvantages. In some cases, they are
works functions, especially street projects.
two sides of the same coin.
Benefits include less disruption of the public
right of way, better preservation of streets and
Independent Utilities. Independent public utilities have
cost savings from better coordination of work.28
the advantage of a limited mission and the ability to focus exclusively on their business. Those with appointed

It facilitates coordination of infrastructure plans
boards are better positioned than departmental utilities
with land use plans, providing public officials
to operate in a businesslike manner, free of political diswith a comprehensive understanding of capital
tractions and interference. And, when board terms are
needs and opening the way for a more holistic
staggered, independent utilities enjoy a continuity that
development strategy.
encourages a long-term view. This facilitates the development and execution of a capital investment strategy

It eliminates redundancy in local government
over a long period of time.
administration. The utility can use existing
administrative and support services provided by
By contrast, a utility that is part of a city government
the local government.
must compete with other departments and needs for
management’s attention and resources. It is also subject

It allows for better management of infrastructure
to disruption from election cycles and changes in the
emergencies and more efficient deployment of
city’s administration.
field crews and engineering staff.
To the extent that an independent entity controls its
own funding sources, it can make decisions based on The departmental approach also presents a number of
the objective needs of its systems, rather than the po- risks and disadvantages. A major disadvantage is that delitical currents. This positions it to better protect its partmental utilities must operate within a political envisubstantial physical assets through adequate invest- ronment. They typically must seek approval from elected
ment. Independence in the funding arena is a key rea- officials for system funding29 and are vulnerable to politson for creating a stand-alone utility. Control of fund- ical interference in hiring or contracting decisions. They
ing does, however, carry some risks, specifically the are also exposed to whatever dysfunction exists in the
temptation to raise revenue rather than to ferret out administrative departments that serve them. Along these
lines, a common problem area is information technology.
waste and inefficiencies.
Disadvantages include the potential duplication of administrative costs. In addition, when the independent
entity is an appointed body, the voters lose their ability to influence decisions. While this is necessary to
keep politics out of the decision-making process, it also

The departmental structure provides local governments
with opportunities to tap into utility funds for unrelated
purposes. While segregated enterprise funds provide a
strong degree of protection, they are not untouchable.
Officials can inappropriately access them by overchargMAKING THE WATERWORKS WORK | BGR | 9

ing the utility department for general and administra- ditional study is needed to determine whether opportive services or by authorizing spending of utility de- tunities for further staff reductions exist at the S&WB.
partment revenue on services and projects only loosely
related to the utility’s mission.30
There are a number of additional factors that call into
question the wisdom of a consolidation.
Departmental utilities are also subject to the vagaries
of the election cycle and the disruption that can accom- First, even in smoothly-running organizations, consolipany the arrival of a new administration and the turn- dations can strain operational and managerial resourcover of department heads. The disruption can derail an es. They become far more difficult to pull off when the
infrastructure investment strategy and the implementa- organization is struggling.
tion of crucial reforms.31
The current administration has inherited deeply inAnalyzing the New Orleans Situation. Consolidating grained problems at City Hall. The troubled state of the
the S&WB into city government would offer three sig- city’s financial management, technology and personnel
nificant benefits. First, consolidation would force elect- management systems are prime examples.36 The draed officials to accept responsibility for the system. The matic shortcomings in those systems could seriously
success or failure of the sewerage, water and drainage complicate the full integration of the S&WB’s systems
systems would find a clear focal point: the administra- and personnel. In addition, folding an entity as large
tion and the City Council.
as the S&WB into City Hall could unnecessarily hinder the city’s efforts to get its own house in order. The
Second, it would also allow for improved coordination S&WB has nearly 1,000 employees and an operating
of infrastructure work. Good coordination is very im- budget approaching $200 million; the city has approxiportant in a city plagued by extensive deterioration of its mately 4,500 city staff and an operating budget of $800
street network and subsurface drainage infrastructure.
million.37
Third, consolidation would unify the local drainage
system, ending the strange division of responsibility
that exists in New Orleans.32 This would allow for comprehensive drainage planning and unified operations.
However, it would not solve a root cause of much of
the street flooding in New Orleans: inadequate funding
for maintenance.

The operational problems and risks associated with
consolidation could be mitigated by making the S&WB
a separate operating unit with its own financial, billing and other information technology systems. However, the underlying weaknesses in the merger partner
remain a negative factor.

Second, the City of New Orleans has a poor track record when it comes to funding the infrastructure it already controls. Years of inadequate investment have led
to the deterioration of many streets. Public Works estimates that it would cost $1.4 billion to reconstruct poor
and failing streets in the city; 30% of that amount is for
the related subsurface drainage infrastructure.38 The city
continues to underfund road and drainage maintenance.
In 2011, it budgeted a mere $3.9 million for those purposes. This is about one-tenth of what Public Works has
said is needed for regular maintenance. Furthermore, as
of May 2011, the city had a backlog of approximately
2,000 work orders for drainage maintenance and repair.
The condition of the streets and drains under the city’s
Prior to Katrina, the S&WB had approximately 1,200 control, along with the miniscule funds allocated from
employees.35 As of March 2011, it employed 957. Ad- year-to-year for maintenance, indicate that infrastructure
Other advantages commonly associated with consolidation, such as significant gains in efficiency through
work force reductions at the crew level, are unlikely
to materialize. Public Works, the S&WB’s counterpart
at City Hall, has approximately 25 employees in functions relating to streets and drainage.33 Prior to Hurricane Katrina, it had 102.34 Only four of the remaining
employees are engineers, and only 11 work as part of
field operations crews. The small number of engineers
and other workers and the scale of the post-Katrina reductions suggest that there is not substantial room for
further reductions in Public Works’ size.

10 | BGR | MAKING THE WATERWORKS WORK

has not been a high priority of the city for many years.
Third, while folding the S&WB into City Hall would
address the current misalignment between responsibilities and authority, it would not address the S&WB’s
other major governance problem: the undue influence
of politics on the process of setting the S&WB’s rates
and taxes. After consolidation, the city’s elected officials would have even greater control over funding decisions for the sewer, water and drainage systems. The
political pressures that have affected decision-making
by elected officials in the past would remain.
In short, consolidation is a radical institutional change
that provides only a partial solution to the S&WB’s
problems. For that reason, BGR does not consider it
the best solution to the S&WB’s governance problems.
Transferring City Drainage Responsibility to S&WB.
Although consolidating the S&WB into city government poses problems, it would make sense to transfer
responsibility for maintaining and repairing subsurface
drainage from the city to the S&WB, provided a new
funding source is found. The S&WB performed this
work on behalf of the city until 1997, when funding for
it ran out. Neither the city nor the S&WB has available
funds today, as state law specifically excludes the city’s
subsurface drainage from expenditures of the S&WB’s
drainage tax revenue.39
Transferring responsibility for the function would restore the unified approach to managing the local drainage network and enable the S&WB to address drainage needs comprehensively. Its crews could manage
the flow of storm water from the catch basins to the
pumping stations. The shift would also clarify for the
public who is responsible for local drainage problems.
One drawback is that it would increase the challenge
of coordinating the S&WB’s underground pipe repairs
with the city’s street projects.

of Liquidation and the City Council. The S&WB lacks
taxing authority; taxes are levied on its behalf by the
City Council, with the approval of voters. Imposing
drainage fees would require the approval of the City
Council, the Board of Liquidation and possibly voters.
In this section, BGR discusses options for increasing
the S&WB’s autonomy over each of these sources.
If the S&WB remains a stand-alone entity, the problems caused by the disconnection between the S&WB’s
responsibilities and the City Council’s control of rates
can be addressed in a number of ways. Options include:
•

Giving the S&WB full or limited control of its
water and sewerage rates.

•

Improving the City Council’s rate approval
process.

•

Transferring approval authority for water and
sewerage rates from the City Council to the
state’s Public Service Commission.

Giving the S&WB Control of Water and Sewerage
Rates. The S&WB’s lack of control over its funding is
unusual among sewer and water authorities. BGR gathered information on 37 other independent water utilities
nationwide and found that all but four of them have full
control over their rates. Two of the four are regulated by
a state public service commission, and the local governing body has the final word on rate changes for the other
two. In San Antonio, the city council has approval authority; in Little Rock, Ark., the Little Rock and North
Little Rock city councils have the power to disapprove
rate changes within a specified period of time.40

Increasing the S&WB’s Independence

Sixteen of the 33 utilities with full control of their rates
have totally appointed boards. Another four have appointed boards with one ex officio member. In 11 other
cases, the public elects all or a majority of the board
members. The remaining two boards are comprised
solely of elected officials.

The S&WB’s control over its three major local funding sources – water and sewerage rates and drainage
taxes – is limited. Currently, the S&WB can propose
changes in water and sewerage rates, but those changes
cannot take effect without the approval of the Board

Giving a utility control of its rates allows it to set them
based on the objective needs of the system, rather than
political factors. However, there are downsides to this
approach. Giving the system’s management the sole authority to raise rates can decrease its incentive to conMAKING THE WATERWORKS WORK | BGR | 11

trol costs and implement reforms. When the board is
appointed, the public has no direct recourse or ability
to influence the management decisions that drive rates.
Chief among these is the adequacy or extravagance of
its capital program. In some cases, 50% to 75% of a water utility’s revenue requirements are related to capital
projects.41
There are ways of ensuring that the public’s interests
and concerns are heard and that rate increases do not
substitute for effective management of expenses. One
safeguard is to require the utility to set rates within parameters and processes established in city or state law.
For example, Denver’s city charter directs its independent water utility to set rates “as low as good service
will permit.” It further provides that rates may generate
sufficient revenue to pay for operations, maintenance,
reserves, debt service and system improvements, and
that rates be uniform, fair and equitable.42
A key safeguard is to set rates in the context of a rational,
long-term strategic plan that takes affordability into account.43 As noted earlier, the major driver of a water utility’s revenue requirements is its projected capital needs.
Once revenue requirements are determined, the utility
should set its rates using a standard methodology.44
Another safeguard is to establish a ratepayer advisory
committee with representatives of the various classes
of ratepayers. Such committees review rate proposals
and provide comments to the agency’s board of directors. In Denver, for example, the water board has established a 10-member Citizens Advisory Committee to
enhance public input on rate proposals, plans and other
policy matters.

service charge (based on meter size) and the usage fee
(based on volume).45 Miami-Dade County, Fla., adjusts
rates based on the change in the portion of the CPI specific to water and sewer services, which tends to rise
more rapidly than average consumer prices.46 Last year,
Houston switched from a CPI-based adjustment to one
based on the Producer Price Index.47 Florida’s Public
Service Commission allows water and wastewater utilities to make adjustments for major categories of operating costs based on a price index tied to the national
gross domestic product.48
Some jurisdictions allow utilities to adjust rates by passing on increases in certain expenses, such as the cost of
electric power.49 Thirty-six states allow private water
systems to do this.50 BGR came across just one public
system, Miami-Dade County, that can pass through increases in the cost of electrical power.51
Allowing a limited annual increase based on an index
would help to stabilize the S&WB’s funding over time.
Revenue stability and continuity in rates are some of
the essential criteria for a sound rate structure for any
utility.52 Limited rate-making power would not, however, meet the immediate need for larger rate increases
to fund critical capital improvements.

Improving the Council’s Rate Approval Process. The
City Council’s control of water and sewerage rates has
been a serious impediment to steady, rational funding for the systems. Political expediency has too often
trumped rational decision making. However, having
a third party sign off on rate increases can provide a
valuable counterforce to unnecessary increases and
exert pressure against waste and extravagance. It also
provides a regulatory check on the monopoly pricing
An alternative to granting a utility full control is to give of the utility’s services. Eliminating the City Council’s
it the power to increase rates annually by an amount tied approval over rates would eliminate this check on the
to the percentage change in a specified index. Larger in- powers of an unelected body.
creases would require the approval of another entity, such
as a public service commission or the local governing An alternative to giving the S&WB greater control of
body. A number of departmental utilities have this type of its rates would be to improve the City Council’s rate
authority. BGR did not find any example of an indepen- approval process. Currently, the council has no formal
dent water utility with partial rate-making authority.
process in place. In recent years, it has hired a consultant at the S&WB’s expense to review proposals
There are several types of index-based adjustments. for rate increases. But it has no timeline, standards or
Locally, Jefferson Parish uses the change in the broad other policies and procedures to guide it in assessing
Consumer Price Index (CPI) to adjust both the monthly them. Nor does the City Council regularly review the
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condition of the S&WB and the systems for which it is than the S&WB, its staff and regulatory framework
responsible. Thus, it lacks the context that a regulator could be expanded to handle the S&WB’s water and
would normally have.
sewerage systems.
Rate-making in New Orleans would benefit from a more
comprehensive regulatory process. If such a process
were implemented, the City Council’s Utility Committee would receive and review the S&WB’s strategic and
financial plans and reports, and monitor the S&WB’s
performance on a regular basis. This would keep the
City Council informed of the needs, condition and performance of the S&WB and provide a better context for
dealing with its financial needs.
The City Council’s review of rate proposals would also
benefit from the adoption of a formal process. That
process should incorporate the current practice of obtaining an independent analysis, provide for a formal
structure, including hearings, for receiving public comments, and establish clear timelines for review and approval. Such a process would promote more informed,
objective consideration of S&WB’s requests and prevent the extraordinary delays that have characterized
rate-making in the past.
Public Service Commission Oversight. Another possibility is to move the approval process for water and
sewerage rates from the City Council to the Louisiana
Public Service Commission (LPSC).

The transfer could also dilute the influence of city politics in the regulation of water and sewerage rates. Three
of the five LPSC commissioners do not represent any
part of Orleans Parish, allowing them to decide issues
relative to the S&WB without political pressure. The
other two commissioners represent districts that extend
well beyond the boundaries of Orleans Parish.
However, while turning responsibility for rate approval
over to the LPSC would create a more promising environment for objective decision making, it would not
guarantee it. If commissioners from outside of New Orleans made a practice of deferring to their colleagues
representing the city, the problem with political decision making could remain.
Transferring rate approval authority to the LPSC has a
number of potential downsides. First, without changes
to the S&WB’s taxing and fee authority or an expansion of the LPSC’s powers, it would result in a bifurcated regulatory structure for the S&WB. Since the LPSC
does not have regulatory authority over local drainage
systems, responsibility for funding decisions relating to
the S&WB’s drainage system would remain with the
City Council. (See discussion below.) Dealing with two
regulatory bodies could increase the S&WB’s costs,
while creating new holes in the oversight. Neither regulator would be evaluating the S&WB as a whole.

Currently, 13 state public service commissions regulate
some or all municipal water utilities. Six of them also
regulate municipal wastewater utilities.53 The Louisiana constitution allows the LPSC to regulate municipal Another disadvantage is that the shift in regulation
water and wastewater utilities, but only with voter ap- from New Orleans to Baton Rouge would make it more
proval.54 It does not currently do so.
difficult for citizens and businesses to voice their concerns in the water and sewerage rate-making process.
Only one of the 13 commissions is an elected body (Mis- Convincing voters to shift control over their water and
sissippi); the rest are appointed, providing greater insula- sewerage rates from their local council members to a
tion from political considerations.55 In Louisiana, the pub- Baton Rouge-based body would be a daunting task.
lic service commissioners are elected on a district basis.
* * *
Transferring rate approval authority to the LPSC offers a number of advantages. Unlike the City Council, A more practical solution to the rate-making problem
the LPSC focuses exclusively on utility regulation and would be to give the S&WB partial control over water
brings to the table substantial experience in regulating and sewerage rates and to establish a formal process
water and wastewater companies. Although it currently for the City Council’s consideration of larger rate inregulates private companies of smaller size and scope creases. The S&WB’s authority to raise rates could be
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limited by reference to an appropriate index, take the capacity without considering the broader government
form of pass-through adjustments for specific cost fac- funding needs in the city. Furthermore, it is unusual
tors, or combine the two approaches.
for water utilities to have taxing authority at all. Only
eight of the 37 independent utilities reviewed by BGR
Greater rate control should come with adequate public have the power to tax. None of those imposed taxes for
safeguards. The S&WB should develop its revenue re- drainage. BGR notes that only five of the 37 indepenquirements in the context of long-term strategic, capital dent utilities reviewed provide any drainage services.
and financial plans, and devise its rates using a standard Three of them fund drainage through their sewerage
methodology.
rates, while the other two impose a separate fee.
BGR is aware that its proposal to give the S&WB partial control of its rates differs from the standard practice
for independent utilities. It is also aware that giving the
S&WB partial control would go only so far in rectifying
the misalignment between powers and responsibilities.
Limited rate and fee increases would not, for example,
provide the S&WB with adequate resources to address
the massive and immediate funding needs facing it.
Partial rate-making authority would, however, provide
it with a mechanism for funding ordinary maintenance,
operations and capital repairs on an ongoing basis once
the major needs are addressed. In that regard, we note
that the changes that BGR is proposing would take time
to implement and should not interfere with the important task of addressing immediate funding needs.
Other Limitations on the S&WB’s Funding. Unlike its
sewer and water systems, the S&WB’s drainage system
is funded by taxes. The S&WB cannot raise or impose
taxes without the cooperation of the City Council. It
cannot seek voter approval for a new tax unless the City
Council calls an election for that purpose. While the
S&WB can propose a roll-forward in millage rates, the
power to roll forward resides with the City Council.
Options for increasing the S&WB’s control over drainage funding include making the S&WB its own taxing authority. As the taxing authority, the S&WB could
seek voter approval for new property taxes without
going through the City Council. It could also roll forward such taxes.56 The State Legislature could give the
S&WB the necessary power by establishing a parishwide taxing district for drainage, and designating the
S&WB as its governing body and taxing authority.
However, placing taxing authority in the hands of the
S&WB would further fragment local control over the
city’s limited taxing capacity. The S&WB could tap that
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Another funding option is the imposition of a drainage fee. That funding mechanism has a significant advantage over a property tax. If carefully structured, it
would spread the cost across a broader base of property
owners, including those who are exempt from property
taxation.57
Currently, state law allows the S&WB to impose a
drainage fee, but requires the approval of both the City
Council and the Board of Liquidation.58 The city’s charter gives the council the right to impose fees.59 Changes
to both state law and the charter would be needed to
allow the S&WB to act on its own without the cooperation of the City Council.
State law also requires voter approval to impose a
drainage fee. However, the city’s home rule charter
authorizes the City Council to impose certain fees and
service charges without voter consent. The charter provision might trump the statutory requirement for voter
approval, but the issue has not been considered by the
courts. The matter is further complicated by ambiguities in the scope of the charter provision.
Allowing the S&WB to impose drainage fees without
the consent of the City Council and voters would substantially expand the S&WB’s control over its drainage
funding. However, as with water and sewerage rates,
full control could create a disincentive to control costs
and make reforms. An alternative would be to allow
the S&WB to make limited upward adjustments once a
fee has been imposed, and require council approval for
larger increases. This would require a charter amendment. If the City Council retains any authority over
fees, it should establish a formal process for considering fee requests.

ELIMINATING ELECTED OFFICIALS
FROM THE S&WB

cil must also follow a general directive to consider the
demographic diversity of the city’s population, so that
the composition of the boards, commissions or other
Reforming the rate-making process would help to ad- entities acting on the city’s behalf reflects the diversity
dress one of the major governance problems that has of its population.63 The directive is set forth in the city
contributed to the underfunding of the S&WB. How- code.
ever, the second governance problem – the presence
of elected officials on the S&WB board of directors Earlier in this report, BGR identified the role of politics
as a key impediment to responsible stewardship of the
– must also be addressed.
S&WB. Elected officials have at times over the years
BGR took an in-depth look at the governance struc- hindered the proper funding of the organization by opture of 10 well-regarded independent utilities. Seven posing rate increases at the board level. At other times,
of them are composed exclusively of appointees. Only they have shirked their responsibilities by not particithree have an ex officio member, and in all three cases pating in key funding decisions.
it is the mayor. No members of the local governing
body (e.g., a city council) sit on any of the 10 boards. There are other problems with having elected officials
serve on the S&WB. First, they can exert disproporAll of the other members are appointed.
tionate influence. It is difficult for some citizen apAppointments are made by the mayor, the city council pointees to act independently when the person who
or other local governing body, or, most commonly, by appointed them also sits on the board. In addition, the
the mayor with council approval. Usually, the officials mayor, as the S&WB’s president, also controls all apmake the appointments without assistance from spe- pointments to the board’s four standing committees
cial nominating entities. One exception is Washington, (finance, operations, infrastructure and executive).
D.C., which includes five members recommended by The mayor’s power to assign and reassign committee
suburban jurisdictions and appointed by Washington’s members is significant because the committees permayor.60 The other is El Paso, Texas, which relies on
a selection committee consisting of the board and additional members appointed by the city council.61

Note on Methodology

In New Orleans, the board consists of the mayor, three
council members, two members of the Board of Liquidation appointed by the mayor on the recommendation of that board, and seven citizen members appointed by the mayor with the advice and consent of
the City Council. Prior to this year, two of the three
council members had to be the council members at
large. Recent changes in state law and the city charter
have reduced the required number of council members
at large to one.
Louisiana law requires that a citizen be appointed from
each of the five council districts. The other two are appointed from the city at large. Each citizen member
must be a registered voter in the area from which he
is appointed and a resident of the area for at least two
years prior to appointment.62

BGR selected the 10 utilities based on interviews with industry experts and other research. Each utility has a Standard
& Poor’s bond rating of AA- or higher.64
Each is a stand-alone utility governed by
a board of directors. BGR obtained data
on those utilities through a review of their
enabling legislation, official statements
for recent bond issues, their websites and
other materials, and interviews with staff.
The utilities are located in Birmingham,
Ala.; Boston; Chapel Hill, N.C.; Denver;
Des Moines, Iowa; El Paso, Texas; Jacksonville, Fla.; Louisville, Ky.; San Antonio;
and Washington, D.C.65

In making appointments, the mayor and the City CounMAKING THE WATERWORKS WORK | BGR | 15

its needs. With their place at the table, they can keep
pressure on the agency to seek cost savings and other
Second, the political relationships among the elected efficiencies. Their presence on the board also provides
officials can work against good governance. For exam- the public with a more direct voice in the utility.
ple, a council member may hesitate to disagree with the
mayor on an S&WB issue if he is seeking the mayor’s Overall, however, the officials’ presence on the S&WB’s
support on an unrelated matter. Alternatively, when board undermines the advantages of the board’s separaelected officials vote as a bloc, they can exert dispro- tion from city government. Removing the four elected
portionate influence. Both cases inhibit robust discus- officials from the S&WB and making it an all-appointed
board would reduce the potential for politically driven
sion of important issues affecting the board.
decisions. The mayor and council would continue their
Third, there is the ever-present risk of elected members roles in appointing the board members.
raising money from agency contractors to fund their
campaigns. At the least, the presence of elected officials
on the board (which approves all contracts and most OTHER GOVERNANCE CHANGES
change orders) raises the perception of pay-to-play political influence in the agency’s contracting decisions.
BGR has identified the misalignment between responsibilities and powers and the presence of elected ofFourth, elected officials on the S&WB generally have ficials on the board as the S&WB’s two most serious
poor attendance records. Several best practice guide- governance problems. This is not to say that they are
lines for corporate governance indicate that board the only ones.
members should attend at least 75% of meetings of
the board and the committees on which they sit.67 In There is significant room for improvement in other arthe period from January 2007 to June 2011, only two eas, including board structure and responsibilities. In
council members achieved that level of attendance at this section, BGR discusses a number of possible structhe monthly board meetings. Attendance rates for other tural reforms, including changing the size of the board
elected officials ranged between 38% and 63%. At the and the length of terms, imposing term limits and recommittee level, attendance was even worse, with at- quiring some citizen members to have experience in
tendance rates of 12% to 50% logged by the three coun- relevant areas. It also discusses problem areas in the
cil members serving on the S&WB’s busiest commit- board’s operations, including its role in contracting and
tees (finance and operations, and infrastructure) during its oversight of management.
the four-and-a-half year period reviewed.68
Addressing the problems in these areas is important reThe attendance problem has not gone unnoticed by the gardless of whether the S&WB’s rate-making authority
elected officials themselves. This year the legislature is increased. It becomes imperative if the powers of the
amended state law to allow the mayor, if he is unable S&WB are expanded.
to attend a meeting, to send an unclassified member of
his administration in his place.69 The year before, the Addressing Problems in Board Structure
law was changed to require only one at-large council
member, rather than both, to serve on the S&WB. This Changing the Board’s Size. Removing elected officials
move was designed to give the council more flexibility from the board would reduce the board’s size from 13
in selecting members who are interested in the S&WB to nine members. The reduction in size could improve
and can make the necessary time commitment.
the board’s general effectiveness. At 13 members, the
board is nearly twice the median size (seven members)
Having elected officials on the board offers certain ad- of the 10 boards reviewed. Those boards range in size
vantages. In a situation like New Orleans, where the from three to 11 members, with most consisting of eicouncil has the final say on rates, it gives some mem- ther five or seven members. The two largest include
bers of the body a detailed knowledge of the system and representatives of suburban jurisdictions served by the
form much of the board’s work.66
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systems. The S&WB’s board is also significantly larger For the 10 boards that BGR reviewed, the terms of appointed members range from three to six years; the methan the average public company board.70
dian is 4 years.
A board should be large enough to bring together sufficient experience and expertise to handle the workload, Shorter terms allow for regular evaluation of individreach consensus and carry out its role effectively. If the ual board members, usually as part of a reappointment
board is too large, it can become unwieldy. It is easier process. Nine-year terms are too long to permit regular
for some directors to avoid pulling their own weight, evaluation of members’ performance.
and it is more difficult to reach consensus. On the other
hand, if a board is too small, members may suffer from While the S&WB’s lengthy terms may offer some po“groupthink” and forget their responsibility to be con- litical protection for appointees, they also provide the
opportunity for a board member to become entrenched
structive skeptics.71
and politically powerful. This is exemplified by the
At the S&WB, there has not been a board meeting in case of Benjamin Edwards, who served approximately
the past four-and-a-half years that all 13 members at- 20 years on the board until he resigned in 2009 after
tended, undermining the vision of the board’s broad his indictment on federal charges of taking kickbacks
representation.72 The highest attendance was 11 mem- from S&WB contractors.76 Mr. Edwards ultimately
bers, and the average was 8.2 members. The board also pled guilty and was sentenced to 22 years in federal
had recurring trouble reaching a quorum of seven mem- prison in 2010.
bers. There were five times – once each year – when it
could not reach a quorum and had to defer its business The terms of appointed S&WB members should be
actions until the next month. In at least one other case, reduced from nine years to four years to allow for reit lost its quorum when a member left the meeting prior evaluation of their performance in the context of a reappointment process. The new four-year terms should be
to the consideration of committee reports.
staggered to establish some continuity in board memReducing the board from 13 to nine members by re- bership and insulation from election-cycle politics.
moving the elected officials would make the board less All of the 10 boards reviewed by BGR have staggered
unwieldy and, given the weak attendance history of terms. The S&WB’s terms are not currently staggered,
and state law is silent on the matter.
elected officials, make it easier to achieve quorums.73
Reducing Members’ Terms. Appointed members of the
S&WB serve nine-year terms and have no term limits.74
The four elected officials are obviously limited by their
terms in office. The two seats for the Board of Liquidation tend to turn over more often than once every nine
years, as that board follows a policy of asking the mayor to appoint its two most junior appointed members to
the S&WB.

Formal term limits would provide additional protection against an individual appointee becoming too entrenched. Four of the 10 boards reviewed are subject
to legal limits of two consecutive terms, while another
two follow an unofficial practice of a two-term or threeterm limit.77 The limits add up to eight years in three
cases and 12 years in the other three.

Downsides to term limits are that they can unnecesUnder the city charter, the appointing authority may re- sarily deprive citizens of the services of a good board
move a member of a board only for reasonable cause member and strip the utility’s board of its institutional
set forth in writing.75 The charter also gives the appoin- knowledge. New members have a steep learning curve
tee the right to request a public hearing before the City in the highly technical world of water utilities. On balCouncil. It then takes a majority vote of the council to ance, however, it would be advantageous to have some
limit. A limit of three consecutive terms would guard
remove the appointee.
against entrenchment of individual members while givAppointed board members at other public water utili- ing members ample time to learn and guide the utility.
ties have significantly shorter terms than the S&WB’s.
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Setting Qualifications Based on Experience. At present, appointees to the S&WB do not have to meet any
experience or expertise requirements. Attempts in 2008
and 2010 to impose professional qualifications on five
of the seven citizen members and establish a nominating committee process failed in the State Legislature.78

Addressing Problems in Board Operations

Best practices in corporate governance indicate that
a board should have a mix of relevant expertise. The
desired skills should be carefully articulated and considered when making appointments.79 In the context
of public water utilities, board members should be appointed based on their qualifications, not on their political connections.

Reducing the Board’s Involvement in Contracting. The
board, through its committees, spends a disproportionate amount of time evaluating and approving contractrelated matters, leaving little time for financial and other important issues. A board of directors should focus
primarily on setting policy and strategy; hiring, compensating and holding management accountable; approving budgets and business plans; approving material
transactions outside of the ordinary course of business;
providing oversight of the compliance with laws, regulations and board policies; and setting and enforcing a
high standard for ethical conduct.80 It should play only
an oversight role in day-to-day operations, including
most contracts. This allows professional management
to make good business decisions, free of the preferences of board members.

Only two of the 10 boards that BGR reviewed are subject to experience requirements. In one case, the requirements, which apply to two of three board members, are
spelled out in state law. In the other, the by-laws stipulate the desired areas of expertise for appointed board
members: engineering, financial management, general
business management, environmental or health, consumer or citizen advocacy and communications, public
administration or education. Despite the lack of legal
requirements for the other boards reviewed, all or some
of their members have professional backgrounds or
other relevant experience.
While the law governing the S&WB does not require
specific experience, the majority of its current appointed members have relevant experience. Among them are
two accountants, an architect, an engineer and an attorney with engineering experience.
Formally establishing experience requirements for
some members in statute would help to ensure that the
board continues to have the necessary mix of expertise.
The requirement should be crafted broadly to provide
the mayor with sufficient flexibility to tap the best talent available at a given time. Rather than dictating a
specific set of qualifications, the law should require that
most of the nine appointed members have extensive experience in one or more of the following areas: finance,
accounting, business administration, engineering, law,
information technology or public health. The mayor
would have the flexibility to appoint multiple members
from a single category. The other members would not
be subject to those requirements.
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The current board has a number of operational problems that should be addressed. These include excessive
involvement in contracting and the absence of any formal process to evaluate the S&WB’s top management.

The S&WB’s two busiest committees by far are its finance and operations committees.81 Both spend most of
their time reviewing and approving matters related to
contracts. The finance committee reviews and approves
all advertisements for bids, requests for proposals, contracts, contract amendments and significant bid change
orders.82 It also hears all bid appeals. The operations committee also reviews contracts, but focuses on the contractor’s use of subcontractors identified through the agency’s
Disadvantaged Business Enterprise (DBE) program.83
The volume of contracting matters eats up valuable
time that would be better spent delving into financial
matters, such as budgets and audits, or operational matters, such as customer service. In July 2011, for example, the finance committee spent two hours reviewing
and approving contracts, then lost its quorum before it
could consider any financial items on the agenda. At
its worst, the micromanagement of contracts provides
board members, whether elected or appointed, with an
opportunity to corrupt contracting decisions.
Other boards’ involvement in contracting decisions
varies widely. Some boards approve all contracts above

a relatively low threshold, such as $40,000.84 In other
cases, the threshold is set at a much higher level. In
Washington, D.C., board approval is required only for
contracts of $1 million or more and contract modifications of $500,000 or more.85 In Louisville, board approval is required for initial contracts valued at more
than $1.5 million and any change orders greater than
$250,000.86 In Jacksonville, the board has delegated
most contracting authority to the staff.

CONCLUSION AND RECOMMENDATIONS

Evaluating top management should become an annual priority for the S&WB’s board of directors. The evaluation
should include a review measuring performance against
objectives set forth in strategic and financial plans.

It would make sense, however, to transfer the responsibility for maintaining and repairing the city’s subsurface drainage infrastructure to the S&WB. The current
division of responsibility between Public Works and
the S&WB is unusual and ineffective. Placing respon-

The chronic underfunding of the S&WB over the past
several decades has created a monstrous problem. The
history of water and sewerage rates reflects long periods
of stagnation, followed by spikes in rates to avoid crises.
The failure of certain fee and tax proposals for drainage
has led to the erosion of drainage revenue. The underfunding of the three systems has contributed to the buildup of billions of dollars in capital needs. According to
The board should focus its role in contracting primar- the S&WB, the city’s residents will have to provide $1
ily on broad issues of policy and oversight. Rather than billion to help meet those needs over the next decade.
delving into the specifics of every contract, it should
establish appropriate policies and goals to guide man- Two key governance problems have contributed to the
agement’s contracting processes, devise appropriate erratic, crisis-driven approach to funding the water,
goals for the DBE program, and monitor management’s sewerage and major drainage systems.
performance and adherence to board policies. It should
restrict its review to extraordinary contracts, such as One is the misalignment between responsibilities and
significant privatizations.
powers. The S&WB must build, operate and maintain
the systems, but it does not control its financial destiny.
Evaluating Top Management. Another problem with The City Council has the final say in funding matters,
the board’s operation is its failure to evaluate the execu- and over the years it has often bowed to political prestive management on a regular basis.87 In recent years, sure to keep rates low.
the board has not performed any formal evaluations of
management. Its executive committee, which is respon- The other governance problem is the intrusion of posible for personnel matters, held no meetings from 2007 litical pressure into the S&WB from elected officials
to 2010 and had not done any evaluation through June on the board. Their opposition to rate and tax increases
2011. Those familiar with the board’s operations in the has discouraged the board from making new proposals.
years prior to Hurricane Katrina told BGR they could not
recall any formal management review during that period. BGR considered addressing the misalignment between
responsibilities and powers by folding the S&WB into
Best practices call for an annual evaluation of top man- city government, but ultimately decided against that
agement by the board of directors. This evaluation is route. While consolidation would address the misalignbased in part on certain performance objectives estab- ment between responsibilities and powers, it would not
lished by the board in accordance with its strategic plan. address the second major governance problem: the unA committee of the board may perform the review.
due influence of politics in the process of setting the
S&WB’s rates and taxes. Given the magnitude of the
Almost all of the 10 boards reviewed require an annual systemic problems at City Hall, the role elected offievaluation of their chief executive officers. In at least cials have played in holding the S&WB back and the
two cases, the board limits the executive’s contract to city’s poor track record on funding the infrastructure it
a one-year term and evaluates his performance in the already controls, consolidation is clearly not the opticontext of an annual contract renewal.
mum solution.
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sibility for the entire drainage system with the S&WB
would allow it to oversee all essential local drainage
infrastructure, although a new source of funding for
maintenance and repair would still be needed.
Addressing the misalignment between powers and responsibilities should begin with making the S&WB a
more independent entity. This approach would provide
greater insulation from city politics and help to keep the
board focused on the needs of its systems.
To function effectively, the S&WB should be given the
flexibility to increase its water and sewerage rates each
year by a limited amount tied to an appropriate index or
other measure. This would provide the S&WB with a
mechanism for keeping up with increases in operating
costs and funding maintenance and capital repairs on an
ongoing basis. But larger increases, such as those now
needed to begin addressing capital needs, should continue to go through the City Council for approval. This
would provide a check on the power of the appointed
board. However, the council should not take a political or undisciplined approach; rather, it should establish
a more comprehensive regulatory approach and adopt
a formal process to guide its analysis, review and approval of the S&WB’s rate requests.
BGR considered whether the S&WB should have the
power to levy taxes and to impose fees to support the
drainage systems. It decided against making a recommendation to place taxing authority in the hands of the
S&WB at this time. While making the S&WB its own
taxing authority would better align responsibilities and
powers, it would further complicate much needed efforts to prioritize the community’s needs and bring coordinated tax propositions to voters.

de-politicize the board’s process of proposing rate and tax
increases. It would also remove the political relationships
and campaign finance pressures that can skew the board’s
decision making. The remaining nine members should
serve shorter terms, with evaluation of their performance
as part of a reappointment process. They should be subject to term limits. The majority of its members should
meet experience qualifications specified in law. Finally,
the board should become more oriented toward policy.
It should stop micromanaging S&WB contracts and start
regularly evaluating the agency’s top management.
Recommendations
To better align the S&WB’s responsibilities with funding authority and improve the City Council’s decision
making:
•

The State Legislature should amend state law
to authorize the S&WB to increase water and
sewerage rates annually by an amount tied to
a suitable index or other measure, without City
Council approval. State law and the city charter
should be amended to allow limited increases
for drainage fees.

•

The City Council should consider requests for
larger increases using a formal review process,
which at a minimum should provide for
independent analysis of the requests, appropriate
opportunities for public comment and clear
timelines. The City Council should also adopt a
formal process for considering S&WB requests
to levy taxes and fees.

•

The City Council should develop a
comprehensive, ongoing process for regulating
the S&WB, which includes reviewing the
S&WB’s strategic and financial plans and
reports, and regularly monitoring the S&WB’s
performance.

With respect to drainage fees, BGR concluded that the
power to impose them should remain with the City
Council. However, the S&WB should have the power
to make limited increases to fees, if and when they are
imposed. As in the case of rate approvals, the council
should develop a good process for evaluating requests To increase the effectiveness of the S&WB board of
for fees.
directors:
The increase in the S&WB’s financial independence
should be accompanied by the removal of the four elected
officials from the S&WB’s board of directors. This would
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•

The State Legislature should amend state law to
remove the mayor and City Council members
from the board, reducing it from 13 members

to nine. The City Council should initiate a
corresponding charter amendment.
•

The State Legislature should further amend
state law to:
o Reduce the terms of board members
from nine years to four years and stagger
the new terms.
o Limit members to three consecutive
terms.
o Require that seven of the nine members
of the board have extensive experience
in one or more of the following
areas: finance, accounting, business
administration,
engineering,
law,
information technology or public health.

•

The S&WB’s board should limit its role in
the agency’s contracting primarily to broad
issues of policy and oversight. It should
establish appropriate policies and goals to
guide management’s contracting processes,
and set goals for the DBE program. It should
monitor management’s performance toward
those goals and adherence to board policies. It
should restrict its review of individual contracts
to extraordinary ones, such as significant
privatizations.

•

The S&WB board should also establish an
annual process for evaluating the performance
of the executive management, including but
not limited to measuring performance against
objectives identified in strategic or financial
plans adopted by the board.

To improve the upkeep of local drainage:
•

The city should transfer responsibility for
the maintenance and repair of its subsurface
drainage from the Department of Public Works
to the S&WB.

•

The city and the S&WB should develop a new
funding source for subsurface drainage.
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