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INTRODUCTION AND SUMMARY
The Public Law Center
(TPLC), the Public Affairs
Research Council (PAR), and the
Bureau of Governmental
Research (BGR) undertook this
study of contracting for outside
legal services by state and local
government entities at the request
of the Kendall Vick Public Law
Foundation. Our objective was to
survey the laws and regulations
governing such contracting at the
state and local levels of government and to review the actual contracting practices of selected state
and local entities.
This study was not designed
to be an exhaustive analysis of all
the issues involved in public contracting for legal services. Rather it
was intended to provide factual
information which would enable
us to identify areas of concern
and provide a basis for additional
inquiry.
We agreed at the outset with
the Vick Foundation that, given
the large number of public entities
at the state and local level, we
would not look at all of them.
Our objective was to conduct a
selective survey of specific laws
and public entities at the state and
local levels of government. At the
local level we collected information on a representative sample in
the New Orleans metropolitan
area. Ultimately we obtained infor-

mation on 115 state agencies, 18
representative local entities, and
372 state and local legal services
contracts.
Our ability to collect information was greatly facilitated at
the state level by the existence of
a central repository for legal services contracts. The Office of
Contractual Review (OCR) houses
most state contracts, subject to a
few exceptions. This repository
provides “one-stop shopping” for
information about contracts for
outside legal services. In addition,
state budget request forms provided in one location a three-year
overview of outside legal services—the prior year’s actual
expenditures, the amount budgeted for the current year, and funds
requested for the next budget
cycle.
Our attempts to collect information at the local level were
hampered by the absence of a
similar system for centralized collection of outside legal services
contracts for most of the local
government entities we studied.
We strongly recommend the creation of
a central repository for outside legal services contracts within all local government entities. Establishing such a
central repository for all local legal
services contracts would make
such information more readily
available to the press, the public,
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and civic organizations, thereby
promoting transparency and laying
the groundwork for further useful
analysis of practices in this sensitive area of governmental operations. No good purpose is served
by the current disparity between
the relatively easy access to legal
services contracts and information
at the state level and the relative
difficulty of accessing such contracts and information at the local
level of government.
In the course of our study,
we examined several aspects of
legal services procurement: the
process for choosing between inhouse or outside counsel; the procurement process for outside
counsel; compensation rates; documentation and record keeping;
and monitoring and evaluation.
Our study illuminated several
stark contrasts between the legal framework governing legal services contracting
at the state and local levels of government. State law gives considerable
guidance on contracting for professional services in general and
specifically addresses contracting
for legal services. In contrast, local
governments are by and large left
to devise their own methods for
selecting outside counsel. Because
legal services contracting at the
local level is generally much less
well defined by legal constraints, it
is much more vulnerable to inappropriate action.

Regrettably, the principal
similarity between state and local
legal services contracting is the
lack of formal analysis and documentation with respect to the
attorney selection process.
Although state agencies are
required to document their costbenefit analyses, monitoring plans
and attorney evaluations, much of
the documentation reviewed was
pro-forma and lacked thoughtful
consideration. The documentation
problem was even more serious at
the local level, with some entities
not even using written contracts
for their legal work. With one limited exception, local entities surveyed did not perform costbenefit analyses. None conducted
formal attorney evaluations at the
end of projects.
Most government entities
(state and local) have no formal,
written procedure guiding the
attorney selection process. Very
few government agencies at either
the state or local level are required
to follow a competitive process,
such as a Request for
Qualifications (RFQ) or a Request
for Proposals (RFP) process.
Although the pros and cons of
RFQ and RFP procedures are not
studied in detail in this report, a
broader application of these
processes has the potential to
enhance competition.
We also encountered problems obtaining data on payments
made to outside attorneys. This
data is not compiled centrally for
state or local entities. Our analysis
of compensation data showed that

most attorneys are paid in accordance with a scale mandated by
the Office of the Attorney
General (OAG) for entities
required to seek OAG approval.
Within the range provided by the
OAG, however, amounts can fluctuate widely. Even though the
compensation table has not been
altered since 1992, sufficient numbers of law firms and attorneys
appear interested in providing
legal services to the government at
those rates.
Because of the number of
entities outside the scope of our
study and flaws in the reporting
process, it is difficult to estimate
the total amounts expended by
state and local government for
outside legal counsel. State agencies let more than $30 million
worth of contracts annually, but
the actual payments made are less.
At the local level, school districts
report paying lawyers about $6
million a year. Other local entities
(including 302 cities, 64 parishes
and numerous special districts,
boards and commissions) do not
report to the state, but their legal
services costs are substantial.
Fifteen local government entities
in the New Orleans metropolitan
area alone spent over $13 million
on outside legal services during
the year studied.
While we recognize that legal
requirements and agency policies
and procedures cannot prevent all
possible contracting ills, we believe
that the potential for inefficiencies
and favoritism in contracting can
be reduced by analyzing each
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agency’s needs for counsel, requiring greater competition in attorney
selection, improving contract
monitoring, and making more and
better data available to the public.
We hope that this study will
afford a starting point from which
others may choose to launch additional studies of these and other
issues. Further inquiries might
focus, for example, on total
expenditures for legal services
contracting; the linkages between
campaign contributions and legal
services contracts; and what competitive models would work best
in selecting competent, cost-effective counsel for state and local
governmental agencies and entities.

NOTE:
This report summarizes
our study’s findings.
More extensive reports
may be viewed or downloaded from either the
PAR (www.la-par.org) or
BGR (www.bgr.org) web
sites. These reports provide a more detailed discussion of the legal
requirements, contracting procedures, individual agency examples
and contract management issues. They also
include data collected on
contracts for selected
public entities.

METHODOLOGY
We employed a threepronged approach for this study.
TPLC examined the legal authority and requirements for legal services contracting. PAR examined
contracting by state agencies, and
BGR focused on contracting at
the local level.
Both PAR and BGR limited
data collection to legal services
contracts in effect during all or
part of the last complete fiscal
year of the contracting entity. This
was the July-June fiscal year 19992000 for state agencies and calendar 1999 or a fiscal year ending in
2000 for local governmental entities.
PAR obtained initial basic
information on most state agency
legal services contracts from the
state’s computerized database
[Integrated Statewide Information
System (ISIS)]. More detailed
information was obtained by
examining contracts on file at the
Office of Contractual Review,
reviewing annual agency budget
requests, interviewing personnel
and examining files of selected
agencies, and surveying state agencies not contacted in person.
These efforts provided information on 115 state agencies and 237
legal services contracts.
BGR focused on legal services contracting by municipalities,

parishes, special districts, school
boards, levee districts and port
commissions in the New Orleans
metropolitan area. (Levee districts
and port commissions are technically state agencies but function in
a limited local area.) It reviewed a
representative sample of governmental units of varying sizes,
types and responsibilities from the
New Orleans metropolitan area.
In the absence of a central database, each local jurisdiction had to
be contacted individually. Both a
written questionnaire and personal
interviews were employed. BGR
contacted 18 agencies and
obtained information on 135 contracts.

selection procedures in six governmental entities in New Orleans,
including the city itself.

In addition, we reviewed earlier studies of legal services contracting in Louisiana. These
reviews, which were usually part
of an examination of professional
services procurement, include the
following:

5. Legislative Auditor,
Department of Justice Selection of and
Authorized Rates for Legal Services
Contractors Used in Civil Cases and
Personal Injury Claims Against the
State (2000), conducted a performance audit of the Justice
Department, the state’s largest
user of outside legal services.

1. PAR, Government
Contracting for Professional Services
(1980), examined the broader
question of professional services
contracting by state agencies but
also considered legal services contracting issues.
2. BGR, Private Contracts for
Public Business: An Analysis of
Professional Service Contracts (1990),
examined professional services
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3. BGR, Contracting
Professional Services by Five Parish
School Boards (1998), examined the
contracting practices and procedures of five metro New Orleans
area school boards.
4. Commission for the
Review and Improvement of
Services Procurement, CRISP
Report (1999), reviewed state executive branch contracts for professional services using teams within
each agency.

6. American Bar
Association, Model Procurement Code
for State and Local Governments
(1979, updated in 2000), dealt with
purchasing in general and includes
provisions for special professional
services, including attorneys.

LEGAL SERVICES CONTRACTING PROCEDURES
Before collecting data on
state and local agencies and entities, we identified elements of
professional services contracting
we consider essential to an effective program. These include: costbenefit analyses for the use of inhouse and outside counsel, an
optimal competitive process for
the choice of outside counsel,
adequate and accessible documentation, written procedures, and
contract management and oversight. Each of these elements is
discussed below.

The Use of In-House or
Outside Counsel
Legal Requirements
Louisiana’s governmental
bodies and agencies require a wide
range of legal services, which are
provided in a number of ways. At
the state level, the attorney general
is responsible for providing legal
services to all state agencies, officers, boards and commissions.
Most of these entities are also
authorized to obtain their own
legal services, either by hiring legal
staff or by contracting with private attorneys.
In the latter case, a state
board or commission may retain
or employ counsel to represent it
in any special matter by submitting
a resolution setting out the rea-

sons for the representation and
the proposed compensation.
Written approval is required from
the governor and the attorney
general. The law specifies public
entities (including a number of
levee boards) that do not need
written permission but may
employ special counsel “as needed.”
At the local level, the ability
to retain in-house and outside
counsel varies according to the
type of entity. In the case of
municipalities operating under the
Lawrason Act (the majority of
municipalities), the mayor, with
confirmation by the board of
aldermen, may appoint a municipal attorney. Such municipalities
may also employ special counsel
under certain circumstances. The
powers of home rule municipalities are defined by their charters.
Parishes must use district
attorneys as their regular counsel,
except as otherwise provided by
law. The requirement does not
apply to Orleans Parish, parishes
that have adopted home rule charters providing for the hiring of
their own counsel, and certain
other parishes that are given, and
exercise, the right to opt out of
representation by the district attorney.
District attorneys also serve
as the regular attorney for parish
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and city school boards and every
state board or commission domiciled within their districts. The
provision is subject to numerous
other exceptions, including exceptions for state boards and commissions domiciled in Baton
Rouge, entities in charge or in
control of state institutions, and
various specifically exempted institutions, such as the Board of
Assessors for Orleans Parish and
the New Orleans Board of
Liquidation, City Debt. Other
entities, such as hospital service
districts, are given the right to
select their own attorneys.
Police jury parishes cannot
employ special counsel unless a
“real necessity” exists. Home rule
parishes do not need attorney general approval for legal services
contracts, however, if their charter
provides for retention of general
or special counsel.
State law also requires attorney general approval for the retention of special counsel by school
boards and other local and state
boards. The statute exempts certain specific boards and districts
from the requirement.
State law places legal services
for the issuance of bonds, notes,
or other instruments of indebtedness of parishes, school boards,
and all state boards and commis-

sions under the supervision and
authority of the attorney general.
Cost-Benefit Analyses
Where entities have the
authority to retain outside counsel,
decisions as to the use of in-house
or outside counsel should be
based on a written cost-benefit
analysis that takes into account a
number of considerations. These
include the adequacy of available
services (such as from a parent
department’s legal staff, the attorney general, or a district attorney),
the nature of the work to be done,
and relative cost factors.
Many agencies contract out
for services in legal areas that are
specialized or non-routine. For
instance, the Department of
Natural Resources (DNR) requires
services of highly specialized oil
and gas attorneys, who would be
unlikely to work for the state on
an in-house basis. The
Department of Transportation
and Development (DOTD)
requires outside assistance in highly specialized expropriation matters. The New Orleans Sewerage
& Water Board (S&WB) spent
over $600,000 in 1999 for counsel
to represent it in natural gas proceedings before the New Orleans
City Council. The City Council
itself spent over $1.8 million that
year for outside counsel to deal
with utility and telecommunications regulatory matters.
Although state law requires
that state agencies conduct a costbenefit analysis before contracting

with outside counsel, few make
more than a perfunctory effort or
actually prepare a written costbenefit analysis. The decision to
contract is more often made informally.
With one limited exception,
the surveyed local government
entities do not conduct any systematic, formal review of whether
their needs could be met more
efficiently through the use of inhouse counsel. Rather, such decisions are made on the basis of the
professional judgment of elected
or appointed officials or their
advisors through an informal
process. The one exception is St.
Bernard Parish, which considers
the cost of in-house counsel in its
annual comparison of the cost of
its self-insurance program with the
cost of commercial insurance. In
the absence of cost-benefit studies, whether expanded in-house
legal staff would save tax dollars is
an open question.
As Appendix C indicates, the
local government jurisdictions and
entities surveyed in the metropolitan New Orleans area generally
have limited in-house support.
Increasing such support is worth
considering where agencies make
extensive use of outside counsel.
Hiring qualified in-house
counsel is complicated by pay and
civil service issues. A recent informal survey by a local government
indicated that, in the New Orleans
area, private sector associate attorneys with five years of experience
earned $60,000 to $70,000 a year
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at mid-sized law firms. Associate
state civil service attorneys with
similar experience earned between
$32,000 and $43,000 a year.
Although the gap is reduced if
benefits are factored in, gaps of
that magnitude can make it difficult to attract qualified employees.
Some entities reduce the differential by allowing in-house attorneys
to maintain a limited private law
practice or by entering into contracts with attorneys to function as
in-house counsel.
Other aspects of the civil
service can make the retention of
such counsel unattractive. Civil
service protection can make it difficult to terminate an employee,
while contracts may allow for termination upon notice.

Contracting for
Outside Counsel
At the State Level
State law generally exempts
legal services contracts for state
agencies from competitive bidding
or competitive negotiation under
the Public Bid Law. However, state
law does require the Louisiana
Public Service Commission
(LPSC) to adopt uniform rules for
selecting contract employees,
including when an RFP shall or
shall not be utilized. Current
LPSC rules require an RFP for
any contract with a maximum
amount of compensation greater
than $50,000. However, the LPSC
is not bound to this amount by
state law, and the number is sub-

ject to change at any time by an
order of the LPSC.
The State Bond Commission
follows a similar process called
Solicitations for Offers (SFO) to
select bond counsel. Recent legislation requires the Board of
Ethics and the Board of
Contractors to issue RFPs to
select attorneys for collection
suits.
The rationale for the state’s
bid law exemption for professional services is that competence is
considered more important than
cost. Although a competitive
process is not required, an agency
must negotiate “with the highest
qualified person” for all contracts
that the agency head determines in
writing are “fair and reasonable to
the state.” The agency head must
take into account (in order of priority) professional or technical
competence, technical merits of
offers, and compensation. The law
does not define “highest qualified”
nor does it specify what is to be
negotiated.
Few state agencies have committed to writing the criteria by
which they select outside counsel.
While state law mandates a few
formal steps, the selection process
is usually undocumented. This,
together with turnover at the decision-making level, makes it difficult to determine how past decisions were made. Among the state
agencies we visited, few maintain
documents explaining the selection decisions. Staff comments
were helpful but not subject to
verification.

By Local Entities
The requirements for hiring
outside counsel varied from local
entity to local entity. Decisions to
hire outside counsel may be based
on recommendations of the
mayor, parish president, board or
commission, chair, or various
employees. For example, the executive director of the Port of
South Louisiana makes recommendations to his board, and the
Orleans Levee District’s in-house
counsel, a civil service employee,
provides recommendations to the
board president.
Only a few of the entities
surveyed employ a formal competitive selection procedure for
legal counsel. These include the
Port of South Louisiana, East
Jefferson General Hospital
(EJGH), West Jefferson Medical
Center (WJMC), the S&WB, and
the City of New Orleans.
The Port of South Louisiana
issues requests for proposals for
legal work if the cost is anticipated to exceed $100,000, a threshold
that eliminates most contracts
from the RFP procedure. The
parish of Jefferson created EJGH
and WJMC. The Jefferson Parish
council selects outside counsel for
the two Jefferson Parish hospitals,
using an RFQ procedure established by a Jefferson Parish ordinance. At the S&WB an in-house
committee reviews the
RFQ/RFPs, ranks them, and
sends them to a board committee.
The board committee in turn
makes a recommendation to the
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full board (which includes four
elected officials) for final approval.
The New Orleans City
Charter also requires competitive
selection procedures for professional services for the executive
branch and the council. The charter mandate has been implemented through a mayoral executive
order and a council rule. Both the
executive order and the council
rule require the use of an
RFQ/RFP procedure and advertising for contracts of more than
$15,000, subject to exceptions
such as for emergency situations
and renewals of certain contracts.
A council staff committee
reviews proposals against written
criteria and sends written,
unranked evaluations of up to five
proposals to the appropriate council committee. The council standing committee reviews the staff’s
evaluations and selects an applicant to submit to the full council
for final selection.
For contracts requiring the
mayor’s signature, an executive
branch committee evaluates legal
services proposals in light of written criteria. The committee submits written evaluations of the
three best proposals to the mayor
for final selection. In both cases
elected officials have wide latitude
in making a final selection of outside legal counsel.
Although the entities discussed above use formal selection
procedures, elected officials or
their appointees have wide latitude

in making the final selection of
outside legal counsel. In jurisdictions and entities without formal
competitive selection procedures,
elected officials and board members appointed by elected officials
similarly play pivotal roles in the
selection of outside counsel.
Professional judgment is frequently cited as the basis for selecting
outside counsel.
For most entities, with or
without competitive selection procedures, governing boards or
councils vote on the selection of
outside counsel at public meetings.
(Some entities, such as a sheriff’s
office, do not have a governing
board, and the elected official’s
selection of counsel is therefore
not the subject of a public meeting.)
Governmental organizations
and their outside counsel sometimes develop long-standing relationships as a result of counsel’s
expertise in specific areas or familiarity with the organization. For 42
years the Public Belt Railroad
employed the same law firm as
general counsel. Other entities
have retained the same firms or
individual attorneys for over twenty years. Absent some serious dissatisfaction with counsel or a legal
requirement for periodic advertising or the use of an RFQ or RFP
process, many political subdivisions keep the same lawyers.
Even where entities have
procedures governing the choice
of outside counsel, they are not
always followed. For example,
New Orleans’ executive branch
legal services contracts are subject

to an RFP process. The process
may be waived in a defined emergency, but written notice must be
given to the city council. Contract
documents indicate that the RFP
process has been waived in the
past on account of an emergency,
but the council has not received
notice.
Observations on
Competitive Selection
Procedures

In an RFQ process, the governmental entity would attempt to
negotiate price and conditions
with the firm rated the best qualified from among the respondents.
If this fails, the entity would proceed to negotiations with the next
most highly qualified candidate.
An RFP would stipulate the
requirements of the job and invite
applicants to submit their qualifications, a proposed approach to
the problem, and a price.

Proponents of competitive
processes for choosing counsel
maintain that competition is the
best remedy for political patronage
and favoritism in government contracting. Critics argue that a formal, competitive system to select
attorneys is a waste of time and
resources and that it could discourage some attorneys from submitting applications, particularly
for the more demanding RFPs.

In any case, an effective
RFQ/RFP process must contain
three key elements: (1) outreach
designed to maximize competition, (2) written evaluations of
applications by professional staff
using stated criteria, and (3) elimination or minimization of the role
of elected officials in the selection
of a contractor.

Both proponents and opponents have their points. We believe
that it is possible, however, to
structure a competitive process
that is appropriate in its burden to
the services to be provided. Such a
system would utilize different
approaches depending on the
scope and nature of the work.

Approval Processes
at the State Level

By way of example, an entity
might contact a number of prequalified firms for contracts with a
maximum value under a reasonable threshold. The same entity
might require an RFQ procedure
for legal service contracts within
an intermediate range and the
more complicated RFP process
for larger, more complex matters.
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Although state agencies are
not required to follow competitive
bid procedures, they must comply
with the state’s procurement law
(Professional, Personal, Consulting
and Social Services Procurement
Act). That law applies to any
expenditure of public funds over
two thousand dollars by an executive branch state agency for outside
legal services. Regulations governing the administrative process by
which state agencies, boards and
commissions can procure professional services have been promulgated by OCR.

The Office of Contractual
Review, which is in the Division of
Administration, has established
the process by which state agencies, boards and commissions can
procure professional services.
Typically, a state agency must submit a contract for legal services
for approvals to four separate
agencies: the Office of
Contractual Review, the Office of
the Attorney General (OAG), the
Office of Risk Management
(ORM), and the Department of
Civil Service.
OCR Approval. State agencies of the executive branch that use
public funds must have legal services
contracts approved by OCR.
Some state agencies are specifically exempted. Levee boards and
port authorities, for example, are
exempt because they are not considered part of the executive
branch. Contracts paid with selfgenerated money such as a licensing board’s fees are also exempt
from OCR oversight. Another
example would be Louisiana
Public Service Commission contracts paid by the regulated utilities
involved in the cases for which the
attorneys were hired.
OCR has delegated authority
to most state agencies to enter
into contracts under $20,000 without OCR approval. These smaller
contracts, however, must still have
the other three agency approvals.
Agencies must keep files on small
contracts and report them to
OCR on a quarterly basis.
OCR supervises the approval
process and checks to see that the

TABLE 1
Maximum Hourly Fee Schedule for
Legal Services Contractors

contract meets all necessary
requirements. The agency must
certify to OCR that the proposed
services are not readily available
from state employees, that a written plan has been developed for
supervision and review of the
contracted services, that a costbenefit analysis has been performed, and that specific objectives of the contracted services
and methods to determine contract performance have been
established.
OCR enters each contract
into a computerized database, files
a copy of the contract and accompanying statements, and prepares
an annual report. The contracting
agency must administer and monitor the progress of each contract
and file a report with the OCR
upon its completion.
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Other Approvals. The
ORM, also in the Division of
Administration, must sign off on
the contracts to ensure that they
do not involve tort cases that
should fall under its purview. The
Civil Service Department checks
the required assertion by the
agency that the contract is not
being used to circumvent civil service rules and that the work cannot be done by regular state
employees.
The OAG checks to see that
the contract attorney meets a set
of minimum standards and that
the compensation is within the
guidelines set by the office, as
shown in Table 1. The OAG also
applies this schedule to contracts
of certain local entities. In those
instances where highly specialized
expertise is required, contracts
may exceed the OAG schedule
subject to special approval.

DATA ON LEGAL SERVICES CONTRACTS
The following is a brief
analysis of data on legal services
contracts obtained in the course
of this study. Three appendix
tables provide summary data compilations on the use of contracts
by agencies. The full reports of
this study contain the detailed data
along with a more extensive commentary.

DATA AT THE
STATE LEVEL
Tort Case Data
At the state level, all tort
cases (where someone sues a state
agency seeking restitution or payment for an injury or loss) are
handled by the Office of Risk
Management and the Office of
the Attorney General. Tort cases
account for most of the state’s
contracts for outside legal services.
In-house attorneys in the
OAG handle roughly 80% of the
ORM tort defense cases. The
remainder are contracted to private lawyers who are appointed by
the OAG but actually work for
ORM. The private attorney contracts with ORM, reports to an
ORM adjuster and is paid by
ORM.
In 2000, the legislative auditor conducted a performance audit
of the state’s use of contract

attorneys for tort cases. The
report listed 1,702 legal services
contracts awarded to roughly 200
firms by ORM for which payments were made in FY 19992000. The unaudited data indicated total payments of $11.4 million. The largest number of contracts assigned to one firm was 73;
the largest total amount paid to
one firm was $774,915 (in this
instance, for only six cases).
Due to the recent study and
availability of data on tort cases,
this study has focused its attention, at the state level, on documenting the non-tort legal services
contracts.
The State
Information System
A special ISIS report,
requested for this study, listed all
vendors with state legal services
contracts during a three-year period in descending order of the
total contract amounts. The list
included approximately 400 separate vendors and showed that contracts totaling $136.7 million were
approved during the three years.
Most vendors were private
law firms. However, a surprisingly
large number (60) of these contracts were with other state or
local agencies or publicly funded
nonprofit organizations. The
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largest public vendor was the
Office of the Attorney General,
which in 1999-2000 received $10.5
million for legal work it performed for other public agencies.
Some 340 private legal firms
received contracts worth $84.7
million during the three-year period. Firm totals ranged from a high
of $6.7 million to a low of one
dollar. The top 25 firms, each with
more than $750,000 in contracts,
accounted for $43.3 million—
more than half of the total.
Another 50 firms had totals ranging from $250,000-$750,000. A
small number of contracts
assigned nominal dollar values ($12) were being paid on a contingency fee basis—usually for collection services.
Based on the three years
examined, OCR reviewed,
approved and reported an average
of roughly $28 million a year in
state contracts with law firms.
This figure, however, excludes
some agencies and some smaller
contracts that are exempt from
OCR review.
State Budget
Agency Requests
Each state budget unit must
submit annually a request listing all
professional services contracts and
identifying the firm or person
contracted, the purpose of the

contract, the actual payments
made in the prior year, the current
budget amount, and next year’s
request. A specific expenditure
class is provided for legal services.
Requests do not provide information on contracts funded through
the capital outlay budget or with
self-generated or private funds.
Unfortunately, the annual
state agency budget requests
sometimes proved disappointing
as a source of legal services contract data. The quality of the data
supplied varied. Some agencies
lumped legal and other professional services together or provided little or no description of the
law firm or the contract purpose.
Often, the request showed only
part of an agency’s actual spending.
Only $4.8 million was reported spent on legal services in FY
1999-00 by agencies that had
appropriations for legal services
for the current year totaling $13.4
million; those same agencies were
requesting another $13.3 million
for 2001-02. This remarkable disparity in the budget request data
apparently occurs because agencies request sufficient appropriations to cover the maximum
amount of all contracts in effect,
although few actually pay the maximum contract amount, particularly in one year.
Interviews With
Selected State
Departments
Appendix A summarizes data
(on the use of in-house and out-

side counsel) derived from interviews with personnel in 15 of the
20 state departments. The departments excluded were either highly
fragmented organizations or
included numerous semiautonomous agencies. Basic data
for many of these smaller agencies
was obtained, however, from a
mail survey. The appendix table
includes only contracts for nontort related legal work, since ORM
tort case contracts are discussed
separately above.
There are as many inhouse/outside counsel arrangements as there are agencies. Some
agencies use outside counsel for
all of their legal services, whereas
others have upwards of 21 attorneys on staff and outside contracts as well. Several agencies
have ruled out hiring in-house
attorneys for certain subject matters because the area of law was
so specialized or the need was so
infrequent that it would not be
cost efficient.

Mail Survey of
State Agencies
Over 100 state boards and
commissions responded to a short
form survey, including many
whose legal services contracts neither have to be filed with the
OCR nor listed on a state budget
request. Respondents indicated
whether they employed in-house
counsel, the number of outside
legal contracts, the maximum contract amounts, and payments made
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during FY 1999-2000. These agencies reported spending over $2.5
million on 103 outside legal services contracts. (See Appendix B
for a summary listing of these
responses.)
Most responding agencies
used outside counsel, with most
smaller boards having a single
attorney on contract. Few have inhouse counsel. The Louisiana
Ethics Administration Program, a
notable exception, has five inhouse attorneys. Some quasi-independent agencies use the services
of attorneys employed by the
department in which they are
organized. Only one board reported using the services of the OAG.

DATA AT THE
LOCAL LEVEL
One of the more challenging
aspects of this study was obtaining data from the diverse sample
of political subdivisions and agencies that operate on the local level.
The absence of uniform statewide
requirements and procedures,
together with the lack of any centralized data, complicated the collection effort.
The results of the survey of
selected entities in the New
Orleans area indicate that local
governments pay significant
amounts for outside legal counsel.
See Appendix C for a summary of
the data collected from the local
entities.

CONTRACT DOCUMENTATION
The maintenance of organized contract documentation is
critical to the monitoring and evaluation of performance.

State Entities
Information at the state level
is largely centralized. The Office
of Contractual Review houses
most state contracts, subject to a
few exceptions. This repository
provides much information about
contracts for outside legal services.
In addition, state budget request
forms provide in one location a
three-year overview of outside
legal services—the prior year’s
actual expenditures, the amount
budgeted for the current year, and
funds requested for the next budget cycle. Although there are gaps
in the databases (for example,
many entities do not comply with
the requirement for separately listing legal contracts on the budget
forms), the centralized repository
and reporting requirements greatly
facilitated the collection and analysis of information at the state
level.

Local Entities
The most serious documentation lapse encountered by BGR
was the failure of many local governments to use formal written
contracts to retain local counsel.

Letter agreements or simply verbal
agreements are used in most cases.
Use of written contracts spelling
out the relationship between the
public entity and the legal services
contractor can serve a number of
purposes, not the least of which is
providing disclosure of relevant
terms and conditions to the public.
Most local governmental
entities surveyed appeared to
maintain existing records pertaining to outside legal services in a
reasonable manner. Bills, budget
information, contracts or engagement letters (if used), and other
pertinent information were in
most cases readily available for
inspection.
There were notable exceptions. The Regional Transit
Authority and the district attorney
representing St. Tammany Parish
did not produce all the information requested. The Law
Department for the City of New
Orleans, which is legally charged
with maintaining in its archives
every contract to which the city is
a party, had information on some
of its own contracts readily available. However, it could initially
provide no list of outside counsel
or contract information for other
departments, boards, and agencies
of city government. Subsequent
information provided by the
department was incomplete.
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Establishing a central repository for all local legal services contracts would make relevant information more readily available to
the press, the public, and civic
organizations; promote transparency; and lay the groundwork
for further useful analysis of practices in this sensitive area of governmental operations. Centralized
reporting could be implemented in
several different ways:
(1) The Legislature could
enact a statute requiring all local
government entities to file contracts for outside legal services
with OCR or another state office.
This approach, however, could
prove to be overly burdensome or
costly for state government.
(2) Alternatively, a new
statute might require each local
government entity to establish (by
ordinance or resolution and by a
certain date) its own system for
reporting such information internally to a single office within the
local government entity (e.g., the
chief administrative office or the
legal department). The new law
might also require local entities to
report to some state official (e.g.,
the attorney general) regarding
their system of identifying the
appropriate contact person. Any
such legislation must be crafted
with an awareness of and sensitivity to the constitutional protections afforded home rule jurisdictions.

(3) Localities could act on
their own initiative to establish
such a system by charter revision,
ordinance or executive order.
Leaving the initiative wholly within the discretion of local governments, however, will result in a

lack of uniformity or inaction by
many local jurisdictions.
We urge state and local government leaders to take the necessary steps to establish a system for
centralized collection of legal services contracts within local units

of government. The relatively easy
access to legal services contracts
and information at the state level
underscores the relative difficulty
of accessing such contracts and
information at the local level of
government.

WRITTEN PROCEDURES
For state agencies, state law
provides a comprehensive set of
written procedures for professional services contracting, governing
the steps from initial preparation
of a cost-benefit analysis to final
evaluation of performance.
Each agency has its own
needs and would benefit from
having its own set of policies that
reflect and expand upon the statutory ones. If the agency writes its
own detailed policies, it might be
more likely to comply fully with
the state’s legal requirements
instead of simply paying them lip
service. Although some agencies
have developed written policies
expanding on state policy, many
others have not. Some of the policies that have developed in state
agencies are described in greater
detail below.
BGR found no example of a
comparable set of comprehensive
written procedures at the local
level. This is not to say that local
government entities have no writ-

ten policies and procedures at all.
Municipal and parish charters,
statutes affecting a particular
agency, and local ordinances dictate practices for some units of
government regarding outside
legal counsel. Written administrative policies sometimes supplement legal requirements. For the
entities surveyed, the written
requirements generally covered
basic issues such as whether
approval by a board or council is
necessary to employ outside counsel.
Although a few entities surveyed had detailed written policies
on various aspects of their legal
services contracting, none
addressed all the issues covered by
state law for state agencies. The
New Orleans Aviation Board’s
“Outside Counsel Policies and
Procedures” has some of the
more comprehensive requirements, including supervision of
outside counsel, reporting requirements, and billing protocols. The
Orleans Levee District (OLD) has
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detailed written procedures for
billing and contracting. OLD also
has adopted a written fee schedule. The City of New Orleans has
a policy memorandum that spells
out the administrative process for
obtaining professional services,
including legal services.
Where they exist, written
laws and procedures are not
always followed. For example,
Section 4-403 of the New Orleans
City Charter generally requires
council approval of the retention
of and compensation paid to special counsel by departments and
boards. According to council staff,
this provision is not followed. As
another example, the New Orleans
Civil Service Commission’s rules
require that professional services
contracts be reviewed and
approved by its director. Counsel
for the Sewerage & Water Board
indicates that the agency does not
follow this rule with its legal services contracts.

MANAGING OUTSIDE COUNSEL
State Agencies
The law requires state agencies to have contract monitoring
plans and to use evaluations. Over
the years, however, these have
become rather standardized and
are given little attention.
State agencies differ in their
monitoring capacities and
approaches. Most legal services
contracts contain a monitoring
provision that describes the type
of contact the attorney is supposed to have with the agency. For
litigation work, the attorney typically must submit status reports
and correspondence or other documents related to the case.
The Department of Labor
has a unique monitoring process.
It selects one day each year on
which outside counsel who are
selected to do collection and
bankruptcy work must sign contracts at the department. On “contract” day, outside counsel receive
training in the department’s policies and procedures; meet the
staff; and discuss their experiences
and changes in the law with their
peers.
State procurement law
requires the completion of an
evaluation at the end of each contract or case. Performance evaluations or monitoring reports must

be filed with OCR within sixty
days after the termination of a
contract. These evaluations offer
an analysis of past performance
for future administrations to use
in selecting attorneys. However,
many agency personnel stated that
the rehiring decision put little
weight on the evaluation, which
was more often reviewed as an
afterthought. The evaluations
reviewed for this study typically
consisted of a single-page pro
forma statement. In many cases
the evaluations were incomplete or
absent.
One agency invites firms not
performing according to its expectations to meet with the department to discuss any problems
prior to the contract renewal date.
Firms getting the call reportedly
have begun terminating their contracts rather than subject themselves to the evaluation interview.
In some agencies, accounting
or human resources personnel
review bills submitted by outside
counsel; in others, only attorneys
review the bills. DOTD assigns a
staff attorney to each contract
attorney. The staff attorney
attends as many proceedings relating to the case as possible. This
supervising attorney and the general counsel both review all bills.
The Office of Risk Management
has adjusters trained to deal with
attorneys and to analyze bills.
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Most bills reviewed for this
study showed sufficient detail in
describing the services provided
and the amount of time devoted
to the work in the required time
increments. However, it is not
clear that all state agencies have
personnel adequately trained to
analyze the billing data they
receive.

Local Entities
At the local level, methods of
monitoring outside counsel’s
billing and performance varied
from jurisdiction to jurisdiction.
The New Orleans Aviation Board
(NOAB) and Orleans Levee
District (OLD) enroll NOAB’s
general counsel or OLD’s senior
counsel as additional counsel of
record in litigation so that they
can review all significant pleadings
prepared by outside counsel.
Periodic case status reports are
required. In-house counsel for the
S&WB and St. Bernard Parish
monitor cases handled by outside
counsel. The chief deputy (an
attorney) of the Jefferson Parish
Sheriff’s Office (JPSO) holds regularly scheduled status conferences
with contract lawyers on cases
where the potential liability may
exceed $25,000.
In-house counsel (where
available), accounting personnel,
and top administrators generally

review bills from outside counsel.
Some entities, such as JPSO and
the Port of South Louisiana, have
key executives who happen to be
lawyers assigned to review bills
submitted by contract attorneys.
Familiarity with legal proceedings in general or a specific

case being handled by outside
counsel can assist in determining
the reasonableness of bills submitted. However, in the absence of
written billing procedures, the task
of reviewing bills becomes more
difficult no matter who performs
the review.

No local government entity
surveyed uses formal written performance evaluations in connection with outside counsel. Thus,
neither good nor bad performance
is documented for the benefit of
the public and the entity’s own
institutional memory.

RECOMMENDATIONS
1.

All governmental entities should use written contracts when retaining outside counsel.

2.
Each local governmental entity should maintain in a single location copies of all legal
services contracts and the related documentation including cost-benefit analyses, selection
process information, billing and payment data, and evaluations.
3.
All legal services contracts should be let using a competitive selection process appropriate to the services to be provided, designed to obtain a sufficiently broad pool of
applicants, and calculated to eliminate or minimize the role of elected officials in the final
selection of a contractor.
4.
Each state agency and local governmental entity should develop and implement comprehensive written policies and procedures for selecting counsel and managing legal
services contracts.
5.
The state should develop a method for compiling and centralizing data regarding the
actual expenditures state agencies make pursuant to legal services contracts including the
possible expansion of the ISIS database to include the total paid on each contract at
its completion.
6.
The state budget office should require agencies, when submitting annual budget
requests, to comply with existing requirements regarding the proper identification and
description of legal services contracts.
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