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EXECUTIVE SUMMARY

As the City of New Orleans and other local government
entities in Orleans Parish struggle to deliver services
and rebuild infrastructure, the impacts of structural
problems on government finances are taking center
stage. One of those structural problems is the large
amount of property off the tax roll.

In 1996, BGR found that a staggering two-thirds of
New Orleans’ real property value was off the tax roll,
and there is little reason to think that the situation has
changed dramatically since that time. Exemptions for
homesteads and government- and nonprofit-owned
property all contribute to the situation. They deprive lo-
cal government of revenue and drive up the taxes on
non-exempt residences and businesses.

In this report, BGR revisits the subject of the nonprof-
it exemption. For reasons discussed in the full report,
there are no reliable numbers on the value and impact
of the exemption. Extrapolating from the information
that is available, BGR prepared illustrative scenarios of
the impact of the exemption. These show that eliminat-
ing the exemption would significantly increase govern-
ment revenue or, in a revenue-neutral scenario, reduce
millage rates.

Part of the problem stems from Louisiana’s constitu-
tion, which exempts a wide range of nonprofit-owned
properties, on very lax terms. The exemptions are not
clearly defined in either the constitution or state law.
Furthermore, the constitution does not even require that
exempt property actually be used for the exempt pur-
pose; it merely excludes unrelated commercial property
from the exemption. This approach has serious finan-
cial consequences for local governments.

It is time to take steps to mitigate the impact of the ex-
emption on government revenue and the taxpayers who
foot the bill for the exemption. Options for doing this
include:

Eliminating the exemption completely.
Tightening eligibility requirements.

Improving administration of the exemption.
Establishing a voluntary payment in lieu of

taxes program.
e Creating a state reimbursement fund.
e Taxing nonprofits at a reduced rate.
e Imposing service charges.

There are some compelling arguments for eliminating
the nonprofit exemption altogether and making proper-
ty taxes a cost of doing business. But at this point there
is insufficient information to gauge the impact of such
a far-reaching change. It is a subject that requires more
data and closer financial analysis.

If the exemption is not eliminated, it becomes critical to
target the exemption more precisely to nonprofit activi-
ties that the government considers deserving of an indi-
rect subsidy. As a threshold matter, each activity should
either relieve the government of a burden or provide the
public with services and amenities that are important
to quality of life. These activities should be carefully
defined and limited to ensure that they serve the desired
purpose. There should be a compelling and clearly ar-
ticulated reason for each exemption.

The exemption should be limited to property that is
owned by a nonprofit organization, and (subject to an
exception for minimal non-exempt uses) the property
should be used directly and exclusively for an exempt
purpose. Partial exemption should be allowed in lim-
ited circumstances.

While the constitution can and should provide broad
guidance, the details of the nonprofit exemption should
be spelled out through legislation. Local governments,
which bear the brunt of property tax exemptions, should
have the power to decide which exemptions to allow
within their jurisdictions.

Redefining the nonprofit exemption should be accom-
panied by changes in the administration of exemptions.
These changes, such as requiring periodic reapplica-
tions for the exemption and inspections to determine
whether a property is being used for an exempt pur-
pose, are necessary to ensure that the exemption is ben-
efiting the intended properties.

Tightening the eligibility requirements and improving
administration are critical, regardless of what other
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steps government officials and voters take. However,
these actions alone are insufficient to address the fis-
cal problems facing local government and the unfair
burdens on taxpayers. Addressing local government’s
fiscal woes will ultimately require a significant contri-
bution from properties that are off the tax roll.

One common method for seeking nonprofit contribu-
tions, voluntary payments of lieu of taxes, or PILOTS,
is unlikely to yield fair or significant results. If the ex-
perience of other cities is a guide, only a handful of
institutions are likely to participate in such a program,
and the amount generated is unlikely to have a signifi-
cant fiscal impact. The city would be well-advised to
turn its energies to other options.

A couple of New England states reimburse local gov-
ernments for revenue lost due to nonprofit exemptions.
While a state reimbursement program may make sense
from a policy perspective, it holds limited promise as a
solution to New Orleans’ immediate problem. To start,
it would require a significant financial commitment
from the state in a time of budget deficits. In addition,
an effective reimbursement program would require a
constitutional amendment.

Another option, taxing nonprofit-owned property where
practical at a reduced level, is appealing. It would result
in nonprofits paying something toward the city services
from which they benefit, while giving them a discount
in exchange for the services they provide. Coupled
with sound reassessments of nonprofit-owned proper-
ties, this approach would significantly expand the tax
base and improve fairness. And, unlike service charges,
it would do so without increasing the burden on those
who are already paying. Unfortunately, taxing nonprof-
its at a reduced rate would face the extremely challeng-
ing hurdle of a constitutional amendment, making it an
unlikely short-term solution.

The final approach that this report examines — service
charges — offers the most practical approach to solving
the revenue and fairness problems. A drainage fee or
street maintenance charge, applied according to a ratio-
nal formula, would require action only at the local lev-
el. If properly crafted, it could raise significant revenue
to meet local needs. By requiring all property owners to
contribute, a well-crafted service charge would distrib-
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ute costs more fairly than is currently the case.

In light of all this, BGR makes recommendations in
three areas:

e Legal changes at the state level to tighten
eligibility for exemptions.

e More aggressive administration of exemptions.

e Revenue-raising measures.

RECOMMENDATIONS

Establishing a New Framework for Exemptions

BGR recommends revising the legal framework for
granting exemptions, so that the constitution spells
out the broad parameters for exemptions and the State
Legislature specifically defines them. The constitution
should:

e Require a clear and identifiable quid pro quo
for exemptions. Nonprofits benefiting from
exemptions should relieve the government of a
burden or provide important public benefits.

e Limit the realm of possible exemptions to
property of nonprofits formed exclusively for
religious, educational, charitable, cultural or
burial purposes, and engaged solely in those
activities.

e Require the Legislature to establish the
parameters of exemptions in a targeted manner
that further defines, but in no case expands, the
universe of possible exemptions set forth in the
constitution.

e Prohibit the Legislature from defining
exemptions that have the effect of exempting
specific entities, rather than groups of entities.

e Eliminate exemptions for organizations
devoted primarily to the interests of a private
membership.

e Impose a strict use requirement limiting the



exemption to property owned by an eligible
nonprofit that is directly and, subject to the
exception in the next sentence, exclusively used
for an exempt purpose. When a small portion
of a property otherwise dedicated to an exempt
purpose is used for a related and supporting
non-exempt purpose, the exemption should be
pro-rated.

Allow the governing authority of the local
government to opt out of some or all exemptions.

Improving Administration of Exemptions

The Orleans Parish assessor should:

Place the burden of demonstrating eligibility on
the applicant.

Require nonprofit property owners to reapply
for their exemption on a regular basis and
terminate the exemption for those who do not
comply with this requirement.

Conduct regular inspections of exempt property
to confirm compliance with applicable eligibility
criteria.

Re-assess exempt property as frequently as non-
exempt property to allow analysis of the cost of
exemptions.

Internally classify nonprofit exemptions in a
manner that corresponds to all eligible purposes
set forth in the constitution and state statutes.

Revenue-Raising Options

Where appropriate and fair, local government
entities should impose carefully crafted service
charges or fees to fund services, such as
drainage and street maintenance. Those charges
should apply to all property owners in the city,
including nonprofit property and government
property, with exemptions only for property
owned by the entity imposing the charge. In
devising charges, the government entity should
attempt to distribute them on a fair basis, taking

into account factors such as size and use.

The Legislature and voters should amend the
constitution to impose a reduced tax on nonprofit
property, to the extent feasible. This can be done
by assessing the property at a lower percentage
than that for land or residential property.

THE NONPROFIT MARGIN | BGR | iii
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INTRODUCTION

These are tough fiscal times for the City of New Or-
leans. Upon taking office last May, the Landrieu admin-
istration faced a projected deficit of $80 million for the
2010 fiscal year. To close the gap, the city furloughed
employees and directed one-time money into the oper-
ating budget. To produce a balanced budget for 2011,
the city doubled the sanitation service charge and in-
creased property taxes by 7.74 mills.

One significant contributor to the city’s fiscal woes
is the large amount of property off the tax roll due to
nonprofit, government and homestead exemptions. The
exemptions limit the revenue-generating capacity of lo-
cal government and increase tax rates far beyond what
would be necessary if the property were in the hands of
non-exempt owners.

In 1996, BGR published a study that found a staggering
two-thirds of New Orleans’ property value off the tax
roll.t Three years later, BGR explored the exemption is-
sue further with a detailed analysis of Louisiana’s non-
profit exemption. BGR’s report identified weaknesses
in both the legal framework establishing the exemption
and the administration of the exemption. The report
made sweeping recommendations to the Legislature,
the Louisiana Tax Commission and local assessors
aimed at rationalizing the state’s exemption system.2

In the decade since BGR made those recommenda-
tions, little has changed with respect to the scope and
administration of the nonprofit exemption. In this re-
port, BGR examines the fiscal impact of the exemp-
tion, revisits the legal and administrative weaknesses it
identified earlier and makes fresh recommendations for
reform. The report also explores additional options for
mitigating the fiscal impact of the nonprofit exemption
and makes recommendations for raising revenue.

BACKGROUND

The Impact of Exemptions Generally

According to the 2011 property tax roll, the total as-
sessed value of real property in Orleans Parish is $3.9

billion. Of that amount, $1.7 billion — or 43% of the
total — is off the tax roll. Government entities own more
than half of the tax-exempt property. Most of the bal-
ance is evenly split between property shielded by the
homestead exemption and the nonprofit exemption.
Each of these two exemptions protects approximately
10% of the city’s real property value from taxation.

The percentage of assessed real property value cur-
rently off the tax roll is significantly lower than the
two-thirds that was off the roll in 1996. This would, if
based on accurate numbers, indicate a move in the right
direction. Unfortunately, the numbers are inaccurate,
mainly because tax-exempt property, in contrast to tax-
able property, is not regularly reassessed.

Since 1996, the total assessed value of taxable real
property in Orleans Parish has increased by 146%, ris-
ing from $902 million to $2.2 billion. The assessed
value of all exempt real property, on the other hand, has
remained virtually unchanged. And the assessed value
of nonprofit-exempt real property has inexplicably fall-
en by nearly 20%, even as the number of parcels with
the exemption has increased by 60%. Had the assessed
value of tax-exempt property increased at the same rate
as non-exempt property through regular reassessment,
60% of the city’s assessed real property value would be
off the tax roll.2

In addition, the tax-exempt roll contains obvious errors.
For example, the portion of Tulane University’s cam-
pus between St. Charles Avenue and Freret Street has
a land value of $58 million. The adjacent and larger
parcel, owned by Loyola University, inexplicably has a
land value of zero.

The bottom line is that government officials and the
public lack reliable information on the value of exempt
properties, other than homestead-exempt property. This
seriously hampers their ability to calculate the cost of
exemptions, to perform a cost-benefit analysis of exemp-
tions and to quantify the impact of proposed reforms.

Because they are the only official numbers available,
BGR is using the values on the tax roll to calculate the
impact of exemptions in this report. It is also providing
a second calculation, based on the assumption that the
value of government- and nonprofit-exempt property

THE NONPROFIT MARGIN | BGR | |



Table 1: New Orleans’ Real Property Assessed Value

Assessed Value (in millions)

Share of Total Assessed Value

1996 2011 2011 Adjusted* 1996 2011 2011 Adjusted*
All Real Property $2,544 $3,926 $5,602
Taxable Property $902 $2,221 $2,221 35.5% 56.5% 39.6%
Exempt Property $1,642 $1,706 $3,381 64.5% 43.5% 60.4%
Government $714 $874 $1,758 28.1% 22.3% 31.4%
Nonprofit $477 $384 $1,175 18.8% 9.8% 21.0%
Homestead $448 $384 $384 17.6% 9.8% 6.9%
Industrial $3 $64 $64 0.1% 1.6% 1.1%

Note: The table does not include personal property because assessors do not assess it for tax-exempt entities. Public service property, which includes a combination
of real and personal property, is also excluded. Assessments for personal and public service property totaled $554 million in 201 1.

*To calculate the 2011 adjusted assessed value, BGR increased the assessed value of government- and nonprofit-exempt property in 1996 by 146.2%, the percent-

age by which the assessed value of non-exempt property increased in that period.

Source: 2011 and 1996 Real Property Tax Rolls for the Parish of Orleans, prepared by the Orleans Parish Board of Assessors, and BGR calculations.

on the roll in 1996 has increased by the same percent-
age, 146%, as taxable property.* Calculations based on
that assumption are referred to as “adjusted.”

The adjusted numbers, like the ones on the tax roll,
suffer from weaknesses. First, because keeping valua-
tions of exempt property current and accurate was not
a priority of the assessors even 15 years ago, the 1996
numbers on which they are based were not necessarily
accurate to begin with. Second, the adjusted numbers
do not account for the value of 2,000 nonprofit-exempt
properties that have been added to the rolls since 1996.
Nor do they necessarily reflect the current value of
government-owned and tax-exempt industrial proper-
ties that have been added to the roll since that time.
For these reasons, the calculations of the nonprofit ex-
emption’s impact are far from precise and should be
regarded as illustrative only. (See Table 1.)

The Impact of the Nonprofit Exemption
According to the 2011 property tax roll, the nonprofit

exemption shields $384 million, or 10%, of the city’s
assessed property value from taxation. If all that value
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were taxed at current rates, tax-recipient bodies would
receive an additional $41 million in revenue.® Under
a revenue-neutral scenario, the millage rate could be
rolled back by 18 mills.®

If the assessed value of nonprofit property were adjust-
ed as described above, it would amount to nearly $1.2
billion — more than triple the value now recorded on
the rolls for such property. Taxing such property at cur-
rent rates would produce an additional $125 million for
tax-recipient bodies in Orleans Parish, $42 million of
which would accrue to the city. Alternatively, the mill-
age rate could be cut by as much as 44 mills, or nearly
one-third. (See Table 2.)

The numbers in Table 2 cover all nonprofit properties
included on the tax roll. In presenting the numbers in
this fashion, BGR is not implying that all nonprofit
property should be taxed at full value. Rather, it is mak-
ing the point that these exemptions have a cost, both for
local government and for taxpayers. Given the signifi-
cant cost, this area deserves careful scrutiny and dispas-
sionate analysis of the costs and benefits.



Table 2: The Impact of Eliminating the Nonprofit Exemption
How property tax revenue or millage rates would be affected if nonprofit property were taxable

Current Level

$384.5
147.6

Total Property Tax Revenue (in millions)
Millage Rate

Estimate Based Estimate Based

on 2011 on BGR's 2011
Assessments Adjusted Assessments
$425.3 $609.1

129.8 104.0

Source: 2011 Real Praperty Tax Roll for the Parish of Orleans, prepared by the Orleans Parish Board of Assessors, and BGR calculations.

The assessors’ tax roll provided a breakdown of the
types and relative value of nonprofit exemptions for
2011. (See Table 3.) As is discussed later in the report,
the categories presented on the tax roll do not match the
exemptions set forth in the state constitution, making it
difficult to analyze the impact of specific exemptions.

SHOULD THERE BE A
NONPROFIT EXEMPTION?

Property tax exemptions relieve beneficiaries of the ob-
ligation to pay taxes. As such, they are indirect subsi-
dies for those property owners. Although these indirect
subsidies occur off the books and are seldom accounted
for in budgets, they have real consequences for both
government bodies and non-exempt taxpayers.

A threshold question is whether the nonprofit exemp-
tion should be eliminated in its entirety. In that case,
taxes, like utility costs and other expenses, would be-
come part of the cost of providing a service.

No state in the country takes this approach. There are,
however, arguments for doing so.

First, a tax structure needs a broad tax base and mul-
tiple revenue sources in order to hold down the rates
of taxation. In nonprofit centers like New Orleans, it
is virtually impossible to achieve a broad property tax
base without adding exempt property back to the rolls.

Second, an effective and fair tax establishes a clear link

between the benefits received and taxes paid while ac-
counting for a nonprofit’s ability to pay. Nonprofits,
like residents and businesses in a community, benefit
from local government infrastructure and services. Un-
like residents and businesses, they do not pay for them.
And they are exempt regardless of their ability to pay.

Third, even carefully defined nonprofit exemptions do
not distinguish between well-run and inept organiza-
tions, forcing the public to subsidize entities regardless
of effectiveness, efficiency and merit.

Table 3: Nonprofit Exempt Property, 2011

Parcels| % of Nonprofit

Tax Records  Assessed Value
All Others 2,404 43.5
Churches 1,598 21.3
Tulane 69 19.5
Other Religious 635 12.7
Private School 104 2.0
Fraternal 88 0.8
Labor Union 20 0.2
Total 4,918 100.0

Source: 2011 Real Property Tax Roll for the Parish of Orleans, prepared by
the Orleans Parish Board of Assessors.

Note: BGR included seven records coded specifically for Xavier University
under the “Private School” category. It also moved 10 uncoded university-
owned properties into that category. It included 39 other uncoded records
in the “All Others” category.
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On the other hand, a blanket elimination of the nonprofit
exemption could be counterproductive as a fiscal mea-
sure. Some nonprofit activities relieve the government
of obligations that it would otherwise have to meet. A
blanket elimination of the exemption could have the
perverse effect of increasing government’s costs with-
out producing offsetting revenue. For example, elimi-
nating the nonprofit exemption for parochial and pri-
vate schools would increase their operating costs and
presumably tuition, possibly causing some students
who would otherwise attend those schools to opt for the
public school system. Unless the additional tax revenue
generated by eliminating the exemption exceeded the
additional costs associated with educating those stu-
dents, the school system would be in a worse financial
position.

In addition, eliminating the nonprofit exemption could
diminish amenities that contribute to quality of life, such
as museums, cultural centers and performance halls.

While there are compelling arguments for eliminating
the nonprofit exemption, there is insufficient informa-
tion at this point to gauge the impact of such a far-
ranging change.

STANDARDS FOR EXEMPTIONS

There are various threshold standards for determining
whether a nonprofit activity should be considered for
an indirect subsidy. One approach focuses on whether
the nonprofit is relieving the government of a burden.
Under that standard, the exemption would be limited
to nonprofit property used to perform services that the
government would otherwise have to provide. Another,
more expansive, approach would allow exemptions for
nonprofit-owned properties used to provide the public
with services and amenities that the government con-
siders important to quality of life.

There is no generally accepted standard for determining
the range of nonprofit activity that deserves an exemp-
tion under either rationale. Opinions differ as to what
services government should provide. The same is true
when it comes to identifying which public benefits the
government should underwrite.
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Nonprofit cemeteries and elementary and secondary
schools would appear to qualify under the most strin-
gent application of the government burden test. The
dead must be buried and children must be educated. A
more expansive interpretation of the phrase “relieving
a government burden” would embrace homeless shel-
ters, soup kitchens, indigent housing for the elderly and
disabled, animal shelters, and public health facilities.
Determining the limits of the exemption on this basis
depends upon how one defines the responsibilities of
government.

The range of public benefits that the government may
want to underwrite is equally expansive. The benefits
that nonprofits provide to the general community may
be cultural, civic, educational, environmental, psycho-
logical or economic in nature. They may therefore in-
clude museums, performing arts centers, universities,
nature preserves, youth sports facilities, counseling
centers and workforce training centers.

BGR takes the position that the threshold test should
be broad enough to allow exemptions for activities that
provide important public benefits, regardless of wheth-
er government must provide them.

While no exemption should be allowed unless a proper-
ty is used for activities that provide a public benefit, this
is merely a threshold test. Government should not be
obligated to grant an exemption for an activity simply
because it provides a public benefit. There should be a
compelling and clearly articulated reason for granting
any exemption. As BGR discusses later in this report,
exempt activities should be carefully defined and lim-
ited to ensure that they serve the public.

Religious exemptions present special constitutional
considerations that are further discussed in the sidebar.

LOUISIANA’S TROUBLED SYSTEM
OF NONPROFIT EXEMPTIONS

Louisiana’s property tax exemptions are enshrined in
the state constitution. Broadly, they include the home-
stead exemption, industrial tax exemption, government
exemption and nonprofit exemption. In the nonprofit
category, the Louisiana Constitution exempts, among



THE SPECIAL CASE OF RELIGIOUS EXEMPTIONS

The practice of exempting religious property from
property taxation antedates the founding of the
country. All 50 states provide for religious exemp-
tions, but the scope of the exemptions varies con-
siderably.

When it comes to taxation and exemptions, re-
ligious institutions present unique constitutional
issues. Under the First Amendment to the U.S.
Constitution, as applied to the states through the
Fourteenth Amendment, states are prohibited
from passing any law that prohibits the free exer-
cise of religion (the “Free Exercise Clause”). Under
that same amendment, they are also prohibited
from making a law “respecting an establishment
of religion” (the “Establishment Clause”).

Litigation under the Free Exercise Clause has cen-
tered for the most part on whether the clause re-
quires that a person be excused from complying
with laws that contradict that person’s religious
beliefs or practices. In general, no exemption is
required if a law burdening a religious practice is
neutral and of general application. If a law burden-
ing a religious practice is not neutral and of gen-
eral application, it must be justified by a compel-
ling governmental interest and narrowly tailored
to advance that interest.’

The Establishment Clause has been interpreted
by the U.S. Supreme Court as generally requiring
neutrality on the part of government, both among
particular religions and between religion and non-
religion. To pass muster under the Establishment
Clause, governmental action must have a secular
purpose that neither endorses nor disapproves of
religion, and have an effect that neither directly
advances nor directly inhibits religion.®

The Supreme Court has decided a number of
cases challenging both government’s power to
tax religious institutions and its power to exempt
them. It struck down as a violation of the Free Ex-
ercise Clause a flat license fee imposed on itiner-
ant ministers because it imposed a prior restraint
on evangelical activity.® It upheld the application
of a broad sales and use tax on religious materi-

als under both the Free Exercise Clause and the
Establishment Clause.'®

The Court upheld a property tax exemption for
religious institutions where religious institutions
were one of a wide range of exempted nonprofit
institutions.” It struck down a sales tax exemp-
tion that applied solely to religious periodicals.'?

While the Supreme Court has decided that states
can exempt the property of religious institutions
along with others, it has never decided whether
states are required to provide an exemption. It has
not had the occasion to do so, since all 50 states
exempt religious organizations.

A change in law to add places of worship to the
tax roll would undoubtedly be litigated under both
the Free Exercise and the Establishment Clauses.
This means that the court would evaluate the tax
to determine whether it is neutral and of general
application and, if not, whether it is justified by
a compelling state interest and narrowly tailored
to advance that interest. It would also evaluate
whether it has a secular purpose that neither en-
dorses nor disapproves of religions and has an
effect that neither directly advances nor directly
inhibits religion. Existing case law suggests that
there are arguments on both sides, and BGR does
not presume to predict the ultimate outcome.

Louisiana has a broad, undefined exemption for
religious property. The exemption could be sig-
nificantly tightened without moving into this grey
area discussed above. Other states provide exam-
ples (see Appendix). While some exempt property
used by religious organizations for a range of di-
verse purposes, including social services, others
define religious purposes narrowly, limiting the
exemption to property used for public worship.
This can be further defined to limit the exemption
exclusively to places of worship, or to a house of
worship and related facilities, such as parsonag-
es, parish houses and parking lots.”®> Some states
place additional limitations on the amount of land
or number of buildings that can be exempted.'#

THE NONPROFIT MARGIN | BGR | 5



other things:

e “Property owned by a nonprofit corporation or
association organized and operated exclusively
for religious, dedicated places of burial, chari-
table, health, welfare, fraternal, or educational
purposes, no part of the net earnings of which
inure to the benefit of any private shareholder or
member thereof and which is declared to be ex-
empt from federal or state income tax.” (This is
referred to as the “catch-all provision.”)

e “Property of a bona fide labor organization rep-
resenting its members or affiliates in collective
bargaining efforts.”

e “Property of an organization such as a lodge or
club organized for charitable and fraternal pur-
poses and practicing the same.”

e “Property of a nonprofit corporation devoted to
promoting trade, travel, and commerce.”

e “Property of a trade, business, industry or profes-
sional society or association, if that property is
owned by a nonprofit corporation or association
organized under the laws of this state for such
purposes.”®®

The only limitation on the exemption for these properties
is that the property cannot be used for a commercial pur-
pose unrelated to the exempt purposes of the nonprofit
entity.®

Nonprofit ownership is not required for the following two
exemptions: property leased for no more than one dollar
per year to a nonprofit for housing for the homeless'” and
“property used for cultural, Mardi Gras carnival, or civic
activities and not operated for profit to the owners.”®

Finally, on top of exemptions for property used for edu-
cational purposes, Tulane University alone benefits from
a special exemption for $5 million worth of property that
would otherwise be taxable.™®

The legal moorings of the nonprofit exemption in Loui-
siana suffer from serious problems:
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e The exemption provisions in the constitution
are too broad and too vague. Qualifying exempt
purposes are not clearly defined in the constitution
or state law.

e The exemption does not require that the property
actually be used for the exempt purpose.

Narrowing and Defining the Exemption

When BGR last did a 50-state survey of the nonprofit ex-
emption, all states had some form of exemption for non-
profit-owned property used for cemetery, religious, edu-
cational and charitable purposes.?’ This was not the case
for some of the other exemptions granted in Louisiana,
such as those for property of labor organizations; non-
profits devoted to promoting trade, travel and commerce;
and nonprofit trade, business, industry or professional
associations. These are highly unusual. In fact, BGR was
unable to find any exemptions in other states for labor
organizations or entities promoting trade. It found only
one state that exempted special interest groups, such as
professional associations. Eliminating exemptions for
the property of such entities would bring Louisiana more
in line with other states.

Exemptions that benefit private clubs with restricted
memberships, such as fraternities, social clubs and carni-
val krewes, also deserve scrutiny. Such groups primarily
serve the interests of their members.

While eliminating exemptions for these types of entities
would be a first step in narrowing the scope of the ex-
emption, it would barely scratch the surface of the prob-
lem. Even if the fraternal exemption were eliminated, the
catch-all provision would still cast a wide net, picking
up property of nonprofits organized and operated exclu-
sively for religious, dedicated places of burial, charita-
ble, health, welfare or educational purposes. Add to that
property used for cultural and civic purposes, even if it is
not owned by a nonprofit.

Unfortunately, these terms are not defined further in
the constitution or state statutes, opening the door to
overly generous interpretation and application. As a re-
sult of the vagueness, nonprofit status operates as the
basis of the exemption. This is unacceptable, because it
exempts property regardless of whether it provides an



important public benefit.

In order for the nonprofit exemption to serve a legiti-
mate purpose, it must be further defined and limited in
either the constitution or state law. That process begins
with identification of the specific types of activities that
a government wants to underwrite with an indirect sub-
sidy, and the crafting of a narrowly tailored exemption
for property used in those activities.

Louisiana is not alone in having broad, undefined exemp-
tions. Many states do. There are, however, some useful
examples of ways to target and limit exemptions. Texas,
for example, limits the religious exemption to property
used primarily as a place of worship or property that is
reasonably necessary for engaging in religious worship.
It also exempts property reasonably necessary for use as
a residence for a clergy member.?t Other limits, based on
the amount of land, the number of acres or property val-
ue, can be superimposed on this and other exemptions.
New Jersey, for example, limits exemptions for church
property to five acres.?

When it comes to the amorphous charitable exemption, it
is especially important to craft language that captures the
intent of the exemption. Some states, such as Nebraska,
specify that the charitable services provided should inure
to the general public or some identifiable segment of the
public, rather than to members of a closed organization.
Other states, such as South Dakota, require that nonprofit
entities benefiting from the exemption should serve the
poor or distressed.? A number of states, including Texas
and Wisconsin, enumerate with clarity and precision the
types of activities that qualify for exemption.? By way
of example, Wisconsin limits its exemption relating to
low-income housing by requiring that at least 75% of the
units be occupied by residents who fall below specified
income or asset levels.?

For more information on how other states narrow and
define exempt activities, see the Appendix.

Giving Teeth to the Use Requirement

The Louisiana Constitution does not require that proper-
ty owned by a nonprofit actually be used for the purpose
on which its exemption is based. Rather, the constitu-
tion states only that the property cannot be used for an

unrelated commercial purpose.?” Courts have interpreted
the provision as exempting property used for an array of
ancillary commercial uses and property that is idle.?®

In effect, Louisiana law focuses on the nonprofit status
of the owning entity, virtually ignoring the question of
whether the property is actually being used for a purpose
that the state would like to subsidize. This approach fore-
closes the possibility of a strategically sound exemption.

Louisiana has not always had such a lax use requirement.
The 1921 Louisiana Constitution, which remained in ef-
fect until 1974, required that property be used for exempt
purposes in order to be eligible for an exemption, and it
prohibited exemptions for property leased for profit or
income.? Court rulings prior to the adoption of the cur-
rent constitution in 1974 emphasized that use for an ex-
empt purpose, and not merely nonprofit ownership, was
the key criterion for an exemption.*

There are several options for tightening up the current
use requirement. These include:

e Limiting the exemption to property used directly
and exclusively for the exempt purpose. Neither
nonuse nor any level of commercial activity
would be allowed under such language.

e Allowing a certain level of incidental use for
commercial or other non-exempt purposes.
Colorado, for example, sets a maximum number
of hours (208 per year) that the property can be
used for such purposes, and a maximum level of
income ($10,000 to $25,000 per year) that the
property can generate.!

e Giving partial exemptions that account for the
level of commercial activity that occurs on-site.
For example, Idaho® and Oregon®* compute
partial exemptions based on the proportion
of property value used for exempt purposes.
Property used for non-exempt purposes is subject
to taxation.

Tightening the use requirement is a critical step in target-
ing the nonprofit exemption to activities that the govern-
ment deems deserving of a public subsidy. The current
requirement subsidizes the nonuse of property, an activi-
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ty from which the public receives no benefit. It also has a
perverse negative effect in that it removes a significant fi-
nancial incentive for returning undeveloped, abandoned
or other unused property to commerce. This encourages
blight. The current use requirement also unnecessarily
subsidizes commercial uses on exempt properties.

BGR believes that the use requirement should be lim-
ited to property, or a portion thereof, that is owned by
nonprofit organizations, and — subject to an exception for
minimal non-exempt uses — used directly and exclusive-
ly for an exempt purpose. The exempt property should
be reasonably necessary for carrying out the exempt pur-
poses. Defining what is “reasonably necessary” would
depend on the type of exempt activity.

All other property owned by the nonprofit should be sub-
ject to taxation. Taxable property would include, without
limitation, property used or leased for profit or income,
investment property and property not in use.

Under this approach, where a portion of a property dedi-
cated to an exempt purpose is used for a non-exempt pur-
pose, the exemption would apply on a pro-rated basis. For
example, if a university leased a part of its campus for a
restaurant or operated a bookstore on campus, the portion
of the property dedicated to those uses would be taxed.

For more information on other states’ use requirements,
see the Appendix.

Implementing Reforms

Beyond the question of how to define exemptions, there
is the question of where to define them. Currently, the
constitution provides for broad categories of exemptions,
which are not defined further in statute. The job is left to
the assessors and the courts. BGR is recommending a
different approach: setting forth broad policies and pa-
rameters in the constitution and requiring the Legislature
to develop the specific parameters for exemptions. BGR
also recommends giving local governments the right to
decide which exemptions will apply in its boundaries.

Under this approach, the constitution would explicitly
require that an exemption be granted only when there
is an identifiable quid pro quo for the indirect subsidy. It
would also stipulate the basis for establishing a quid pro
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quo (i.e., the provision of a service that the government
would have to provide or a more general contribution to
the public good.)

The constitution would limit the exemption to property of
nonprofit entities organized exclusively for, and engaged
solely in, activities that meet that standard. It would
identify in broad terms — such as religious, educational,
charitable, cultural and cemetery — the types of activities
for which the Legislature could provide an exemption. It
would require the state Legislature to define the exempt
purposes in detail. Specifically, the Legislature would
spell out the benefits it would like the nonprofit sector to
provide in exchange for the benefit of a tax exemption.
Only activities defined by statute would provide a basis
for an exemption.

The constitution would limit the exemption to property
used exclusively and directly for one or more of the
exempt purposes defined by the Legislature. The con-
stitution would also make clear that unused property
or property used for other purposes — such as property
held for investment, put to ancillary purposes, or used
for related or unrelated commercial purposes — does not
qualify for exemption. It would allow partial exemp-
tions for properties where ancillary uses occur on a site
that is otherwise clearly dedicated to an exempt pur-
pose. For instance, if a hospital leases out space on-site
for a coffee shop, that portion of the property would be
subject to taxation.

But the legal changes should not stop there. As discussed
earlier, local governments bear the fiscal burden of ex-
emptions; ideally, they should have final say over granting
certain categories of exemption. Therefore, in addition to
limiting exemptions to statutorily defined activities, the
constitution would give local governments the ability to
opt out of some, if not all, of the state’s authorized exemp-
tions. BGR found two states, New York and Virginia, that
allow local jurisdictions to opt out of specific exemptions.
See the Appendix for more information on them.

IMPROVING ADMINISTRATION

Property tax exemptions in Orleans Parish have long
suffered from weak administration at the local and state
levels. Locally, assessors in Orleans Parish have never



established a rigorous system of monitoring and inspect-
ing exempt property, nor have they uniformly required
regular reapplication for exemptions. In the past, Orleans
Parish assessors have defended their passive approach to
monitoring, citing a lack of legal resources, vague con-
stitutional language, and a poor appellate record before
the Tax Commission and the courts.

Additionally, the seven assessors have not systematically
revalued exempt properties.>* Because exempt property
generates no revenue, appraising it has been a low prior-
ity. As a result, however, government officials and the
public lack the information to assess the cost of Louisi-
ana’s state-imposed exemptions.

Not only are assessments of nonprofit property unreli-
able, the assessors’ system for tracking the types of ex-
emptions does not correspond with the full range of ex-
empt purposes listed in the constitution. For example,
nearly half of all nonprofit exemptions granted in New
Orleans — for entities ranging from nonprofit hospitals
to Mardi Gras dens — are labeled under a catch-all cat-
egory called “All Other.” This illogical coding system
prevents a basic analysis of how many properties are
exempt under each of the exempt purposes authorized
by the constitution. BGR recommended that the asses-
sors amend their internal classification system in its
1999 report. A review of the 2011 tax roll — the final
roll prepared under the seven-assessor system — shows
that they did not do so.

The Louisiana Tax Commission, the state body that
oversees local property tax systems, has done little to
encourage improved local administration of exemptions.
The commission does not have a standardized, statewide
coding system that corresponds with the categories of
exemption listed in the constitution. It does not moni-
tor the accuracy of nonprofit assessments or publish in-
formation regarding nonprofit exemptions in its annual
reports.

Improving administration of exemptions at the state
and local levels requires only that the assessor’s office
and the Louisiana Tax Commission make exemption
administration a priority. Both entities have the author-
ity to: regularly inspect property to confirm that it is
used for qualifying exempt purposes; require periodic
reapplication for exemption; verify nonprofit status and

good standing;* maintain accurate valuation of exempt
property; and accurately track the number, type and val-
ue of tax-exempt properties. To date, they have failed to
do so. However, the advent of a single-assessor office
at the start of 2011 opens the possibility for a fresh ap-
proach at the local level.

REVENUE-RAISING OPTIONS

Even if Louisiana narrows and defines the nonprofit pur-
poses eligible for exemption and imposes a strict use
requirement, New Orleans will still find a substantial
portion of its tax base exempt from taxation. This sec-
tion considers four policy options to mitigate the fiscal
impact of the nonprofit exemption. The first two options
— taxing nonprofits at a reduced rate and the creation of
a state reimbursement program — would require state ac-
tion. The third and fourth options — soliciting voluntary
payments in lieu of taxes and imposing service charges
—would be addressed at the local level. However, as this
section will discuss, not all of these options are equally
feasible or effective.

Having nonprofit property owners contribute to the cost
of local government is not just a financial matter. It is
also a matter of fairness. Nonprofit property owners, like
residents and businesses, benefit from public infrastruc-
ture and services.

Taxing Nonprofit Organizations
at a Reduced Rate

One way to require nonprofit property owners to con-
tribute to the cost of local government is to tax them at a
reduced level. This would be accomplished by assessing
property used for exempt purposes at a lower percentage
of value (e.g., 3% or 5%) than the percentages used for
other types of property. Land and residential improve-
ments are assessed at 10% of their value, commercial
improvements at 15%, and public service property at
25%.%

Assessing nonprofit property at 3% of value would gen-
erate $12.2 million, assuming current assessed value, or
$37.4 million, based on BGR’s adjusted value. Assess-
ing nonprofit property at 5% of value would generate
$20.4 million, assuming current assessed value, or $62.3
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million using BGR’s 2011 adjusted value. The revenue
generated from taxing nonprofits would be distributed
among tax-recipient bodies parishwide.

BGR did not find any state that employs this approach.
In recent years, legislators in Massachusetts and Rhode
Island have introduced bills proposing taxation of cer-
tain nonprofits at 25% of the normal tax rate.3” However,
neither bill became law.

Taxing nonprofit-owned property at a reduced level
would result in nonprofit property owners paying some-
thing toward the city services from which they benefit,
while giving them a discount in exchange for the public
benefits they provide. Coupled with sound reassessments
of nonprofit-owned properties, it would significantly ex-
pand the tax base and improve the fairness of the system.

We note that even a discounted rate might not be appro-
priate for all types of nonprofit properties. For instance,
cemeteries often occupy large tracts of land in high-val-
ue areas but may not have an ongoing source of income
to pay a tax liability. Yet they directly relieve a govern-
ment burden.

Implementing a special tax rate for nonprofits would re-
quire a constitutional amendment, meaning a two-thirds
vote of the Legislature and approval by the electorate on
a statewide basis.

State Reimbursement Program

Another option for mitigating the local fiscal impacts of
the nonprofit exemption is a state reimbursement pro-
gram. Such a program would use state revenue to com-
pensate local tax-recipient bodies for all, or a fixed per-
centage, of the revenue lost to the nonprofit exemption.
Two states, Connecticut and Rhode Island, have such
reimbursement programs. Louisiana has a program that
reimburses local governments for part of the cost of the
homestead exemption, but it does not address the non-
profit exemption.

Connecticut. The State of Connecticut reimburses lo-
cal governments for revenue lost due to exemptions
for nonprofit hospitals and universities, as well as for
state-owned property. For nonprofit hospitals and uni-
versities, Connecticut law calls for the reimbursements
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to equal 77% of lost property tax revenue, subject to
appropriation.® The state has not fully funded the pro-
gram in recent years, resulting in reimbursements clos-
er to 40%. For state-owned property, Connecticut law
calls for reimbursements ranging from 45% to 100%,
depending on the type of property.*® These appropria-
tions have also fallen short of the legislatively required
level of payment.

Even with the reduced reimbursements, however, the
state in 2010 disbursed significant funds. New Haven
received $41 million in reimbursements.*® Hartford re-
ceived $34.7 million.*

Rhode Island. Rhode Island law calls for the state to
reimburse local governments for 27% of revenue lost
due to exemptions for nonprofit institutions of higher
education, nonprofit hospitals, state hospitals, veterans’
residential facilities and correctional facilities.*> The
reimbursement is subject to an annual appropriation
by the state’s General Assembly. If the appropriation
is less than the targeted amount, reimbursements are
reduced on a pro rata basis. In fiscal 2011, the Gen-
eral Assembly appropriated $27.6 million, resulting in
reimbursements equal to 21.1% of foregone revenue.*?

Appropriateness and Feasibility in Orleans. There are
two arguments in favor of state reimbursement pro-
grams. First, since exemptions are authorized at the
state level, it is the state — and not local governments
— that should bear the cost. Second, the benefits ema-
nating from public and nonprofit-owned properties of-
ten extend beyond the borders of a city or parish. For
example, while private universities in New Orleans
benefit the city in myriad ways, they also contribute to
neighboring parishes and the state as a whole. Yet, New
Orleans alone bears the financial burden of the univer-
sities’ property tax exemptions.

Unless reimbursements were mandated at a particular
level — rather than subject to annual appropriation —
fully funding the program would likely take a backseat
to other state priorities. The experience of Connecticut
and Rhode Island, which leave the appropriations to
their legislatures, highlights the risk. So does local gov-
ernments’ experience with Louisiana’s reimbursement
program for revenue lost due to the state-mandated
homestead exemption. Each year, the Legislature ap-



propriates the amount that the constitution sets as the
minimum appropriation. Although the Legislature is
authorized to appropriate more for this purpose, it usu-
ally does not. Currently the program reimburses local
governments for only 13% of revenue lost due to the
exemption.*

While a state reimbursement program may make sense
from a policy perspective, it holds limited promise as a
solution to New Orleans’ problem of excessive exemp-
tions. To start, it would require a significant financial
commitment from the state in a time of budget deficits.
Furthermore, unless reimbursements were mandated
at a particular level, fully funding the program would
likely take a backseat to other state priorities. Establish-
ing a mandatory program would require a constitutional
amendment.

Voluntary PILOTs

A number of communities use payments in lieu of taxes
(PILOTSs) to recoup a portion of the revenue lost due to
exemptions for nonprofit-owned property. PILOTs are
voluntary payments made by tax-exempt nonprofit orga-
nizations as a substitute for property taxes. A mandatory
payment in lieu of property taxes is a contradiction in
terms because it would be, in effect, a property tax.

Table 4: The Impact of PILOTs in Various Cities

Nonprofit PILOT

Year Yield (in millions)
Baltimore 2011 $6.3
Boston 2010 $14.7
Cambridge 2011 $5.0
New Haven 2010 $9.0
Pittsburgh 2011 $2.8
Providence 2010 $1.9
Worcester 2011 $0.7

According to the Lincoln Institute of Land Policy, at
least 117 municipalities in 18 states used PILOTSs during
the last decade.*® Eighty of the municipalities are located
in Massachusetts.*

PILOT programs suffer from serious weaknesses. First,
because the programs are voluntary, not all nonprofit
institutions make payments, and those that do con-
tribute at varying levels. The payments are based on
individually-negotiated agreements, and in many cases
do not bear any relationship to the value of tax-exempt

property.

Second, the programs underperform as revenue genera-
tors. BGR reviewed PILOT programs in seven cities. In
none of them does PILOT revenue make up more than
1.5% of the local budget. In most cases, it is far less.
(See Table 4.)

Rethinking PILOTSs in Boston. Although Boston’s PILOT
program has more participants (35) and generates far
more revenue ($14.7 million) than any other PILOT pro-
gram,*” it has not been as successful as hoped. In Janu-
ary 2009, the mayor appointed a task force to review the
program and to address its weaknesses, including limited
participation, ad hoc agreements and underperformance
as a revenue generator.”® Recently, the task force issued
its report. It recommended that the city use a standard-

Total Operating PILOT as Percentage

Budget (in millions) of Budget
$1,382.8 0.38%
$2,393.0 0.61%

$459.7 1.09%
$615.7 1.46%
$455.1 0.62%
$617.9 0.31%
$455.1 0.15%

Source: BGR compiled this table through a review of city budgets, available PILOT agreements, information from City of Boston and City of New

Haven, and media accounts of PILOT agreements.
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ized formula for determining PILOT payments.* For a
description of the task force’s recommended formula,
see the sidebar.

The task force estimates that, if all of the city’s medi-
cal and higher education institutions participate at the
recommended level, PILOT revenue from these insti-
tutions would rise from $14 million to $38 million.>®
While substantial, this sum would amount to less than
2% of the city’s budget and would represent just 11%
of what these institutions would pay if their property
were taxable.®® It remains to be seen whether Boston’s
nonprofit institutions will ultimately participate at the
recommended level.*2

BOSTON'S PROPOSED
PILOT FORMULA

In December 2010, Boston’s PILOT task force
recommended that local nonprofit organiza-
tions make PILOT payments based on the fol-
lowing formula:®3

e The first $15 million of tax-exempt property
value would be exempt, effectively excus-
ing smaller nonprofits from the program.

e The PILOT payment would equal 25% of
the taxes that would be due on property
value in excess of $15 million. The 25%
figure is based on the share of Boston’s
budget devoted to essential services, such
as police, fire protection and snow remov-
al. (In 2011, police, fire and emergency
medical services alone made up 39.8% of
the New Orleans’ general fund budget.)

e Participants in the program would be able
to reduce their payments by as much as
50% with “community benefit” deductions
for quantifiable services the institution pro-
vides to residents. (This is somewhat odd,
given that the rationale for the exemption
is presumably already based upon the ser-
vices the institutions provide.)

The increased payments would be phased in
over a five-year period.
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PILOTs in Other Cities. In 2003, Providence, R.I., en-
tered into an agreement with four local universities for
PILOTs totaling $48 million over 20 years. The city re-
cently reviewed its PILOT program. It found that the
PILOT payments, combined with state reimbursements
and other revenue from tax-exempt institutions, cover
nearly the entire cost of providing government services
from which nonprofit organizations directly benefit.> It
called for entering into PILOT agreements with other
tax-exempt property owners but did not recommend the
creation of a standard PILOT formula.

In 2010, the City of Baltimore reached an agreement
with local hospitals and universities that will generate
$20 million of PILOTSs over six years.*® The agreement
calls for payments of $5 million in each of the first two
years, with reduced payments thereafter.

The City of Pittsburgh expects to receive $2.8 million
from PILOTs in 2011, with $200,000 increases each
year through 2015. The PILOTSs are transferred to the
city through the Pittsburgh Public Service Fund. The
fund reveals the name of each participating nonprofit,
but not the amount of its contribution.

Worcester, Mass., has negotiated PILOT agreements
with three local colleges and universities. In total, the
Worcester agreements will yield $17 million over the
next 25 years to support the local library, a local park and
public safety.>” Also in Massachusetts, Cambridge has a
PILOT program that dates back to 1973. In 2011, 27 tax-
exempt institutions made payments totaling $5 million.*

New Haven, Conn., collects PILOTs from Yale Univer-
sity and Yale New Haven Hospital based on the number
of employees and beds at the university’s campus and
hospital. These payments totaled $9 million in 2010.%
These PILOT payments supplement revenue that New
Haven already receives through Connecticut’s gener-
ous revenue-sharing program.

Appropriateness and Feasibility in Orleans. In New
Orleans, PILOT payments could be directed only to the
city for a share of certain essential services it provides,
or it could be dispersed among all local tax-recipient
bodies, such as the School Board, Sewerage & Water
Board (S&WB) and Orleans Levee District for a per-
centage of forgone property taxes.



The best hope for a fair PILOT program would be a
standardized, transparent formula. A set formula would
create a rational benchmark against which all nonprof-
its could be measured to determine whether they are
covering their fair share. For any PILOT calculation
based on the assessed value of nonprofit-owned prop-
erty to be fair and rational, the assessor would have to
update long-neglected assessments.

As the experience of other cities demonstrates, how-
ever, PILOTs are generally an unfair and insubstantial
revenue approach to offsetting the losses due to non-
profit exemptions. A small number of nonprofits would
likely participate in such a program, leaving a great
many nonprofit property owners off the hook for their
share of public sector support. The participation of even
that handful is not guaranteed, since PILOTSs are volun-
tary. Furthermore, it is unlikely that the program would
generate substantial funds. The city would be better
served directing its energies toward other alternatives.

Imposing Service Charges

Service charges are another option available to ensure
that nonprofit property owners contribute something to
support the city services from which they benefit.

A service charge could be imposed for general munici-
pal purposes and cover a range of services supported
by the city’s general fund — such as police and fire pro-
tection, public works and code enforcement. Alterna-
tively, a charge could be targeted to a single, specific
service and calculated based on use or burden. The City
of New Orleans already imposes a service charge for
trash pickup; the S&WB imposes charges for sewer
and water service. Drainage and streets are other logi-
cal candidates for targeted service charges.

Drainage fees are quite common. In more than 500 lo-
cal jurisdictions around the country, such as Richmond,
Va., Louisville, Ky., and Tulsa, Okla., drainage is treat-
ed as a public utility, with service charges based on the
burden a property places on the drainage system. Since
in most states the fee is considered a service charge and
not a tax, tax-exempt property owners, such as nonprof-
its and government entities, are subject to the charge.®

Charges for street maintenance, typically referred to as

“transportation utility fees,” or TUFs, are far less com-
mon than those for drainage. BGR found only a couple
dozen cities that impose TUFs.®

As the name suggests, TUFs treat street maintenance
like a utility, charging property owners based on
their estimated use of the local street system.®? The
most common method for calculating TUF charges is
through “trip generation” estimates for different uses
of property.®®

Structuring Service Charges. A municipal service
charge could take several forms: a flat per-parcel
charge; a variable charge based on the square footage of
the parcel or improvements; or a variable charge based
on the burden a property imposes on a particular city
service.

A flat per-parcel charge would be fundamentally unfair
in New Orleans, since parcels in the city vary wide-
ly in size. For example, large chunks of Tulane’s and
Loyola’s campuses are located on a single parcel. One
Shell Square and Touro Infirmary’s main building, each
of which takes up an entire city block, are also on a
single parcel. Under a flat per-parcel proposal, the own-
ers of these large parcels would pay the same amount as
the owner of a single-family residence on a 30-foot lot.

Basing a service charge on the size of a parcel or the
square footage of improvements also presents fairness
issues. For instance, small parcel can contain multiple
units and high-value improvements. A large one can be
located in a part of the city with depressed property val-
ues and impose little burden on public infrastructure.

Charges that take into account the burden a property
imposes on a system tend to be the fairest. Drainage
and transportation are areas that lend themselves to this
type of fee structure. For drainage, the calculation can
be based on the size of the property and its contribu-
tion to stormwater runoff. For streets, the charge can
be based on the volume and type of traffic generated by
different uses of property.

In this context, it is important to bear in mind that all
types of taxes and fees pose fairness issues. This is one
of the reasons that a diversity of revenue sources is desir-
able: Multiple sources collectively help to offset the fair-
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A TOUGH HISTORY FOR SERVICE CHARGES AND PARCEL FEES

New Orleans last imposed a general municipal ser-
vice charge on real property more than 30 years
ago. The charge was levied by the City Council at
$100 per parcel. It applied to all property, except
for property owned by religious or educational
nonprofits and actually used for those purposes.’!
That same year, the City Council also imposed a
“road use charge” on all automobiles registered in
Orleans Parish.”?

The municipal service charge, along with a city
charge imposed on automobiles, was repealed in
1980 and replaced by a half-cent sales tax.

Citizen opposition to the charge resulted in a
charter amendment to require voter approval for
certain taxes and service charges. Since the pas-
sage of that amendment in 1981, two municipal
service charge proposals and one proposal for a
drainage fee have come before voters.

In 1986, Mayor Barthelemy sought a per-parcel
general service charge of $195.7° The revenue
generated from the charge would have supported
the city’s general fund. The proposal would not
have applied to property owned by nonprofit or-
ganizations, the poor or the disabled. It would,
however, have applied to homeowners complete-
ly exempt from property taxes due to the home-
stead exemption. At the time, 85% of homeown-
ers were completely exempt. The proposal failed
at the polls, with 61% of voters opposing it.

ness deficiencies particular to the component sources.

Legal authority. The Louisiana Constitution expressly
exempts nonprofit organizations from ad valorem tax-
es.® It does not, however, exempt them from other taxes
or from service charges and fees. At the local level, the
Home Rule Charter of the City of New Orleans allows
the City Council to impose taxes and fees not expressly
prohibited by the constitution.®®

The charter requires voter approval for a specific tax
or service charge affecting real property or motor ve-
hicles.®® The charter defines “a specific tax or service
charge” as one that “is imposed as a fixed sum on each
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In 1998, Mayor Marc Morial proposed an annual
charge to boost the salaries of city and school
workers and to fill gaps in the city’s budget. The
proposed charge would have been calculated
based on the size and use of the parcel. The city
estimated that the charge would raise nearly $50
million per year. The proposal initially included
land owned by nonprofit organizations, but by the
time it reached the ballot, nonprofit property was
exempt. The proposal would have applied to all
homesteads,’* including the 66% of homesteads
that were completely exempt.’® Voters rejected
the proposal by an overwhelming margin, with
84% opposed.

Twice over the last 25 years, in 1985 and 1998,
the S&WB proposed a citywide drainage fee. Each
would have been calculated by multiplying the
square footage of a parcel by a rate that reflected
the amount of storm-water runoff created by dif-
ferent classes of property.’® Exemptions would
have been limited to property owned by the city
and S&WB. The 1998 proposal would have gener-
ated $25.6 million per year for drainage.

The first proposal went to the voters, who rejected
the measure, with 54% opposing it. In 1998, the
S&WSB tried again, this time arguing that voter ap-
proval was not necessary. The S&WB contended
that, under the charter, only City Council approval
was necessary. The Council never considered it.

article of a class without regard to its value.”®” How-
ever, it excludes from the definition and voter approv-
al a wide range of charges. It excludes “any charge
(including but not limited to a sanitation charge), fee,
license, permit or rate imposed or levied pursuant to
the regulatory authority of the City of New Orleans
in the operation of the City, its departments, boards,
agencies and commissions (whether attached or un-
attached) including, but not limited to, the Sewerage
and Water Board.”®®

The charter language is confusing and has been the sub-
ject of dispute (see sidebar). It has never been inter-
preted by the courts.



A state statute authorizing municipal drainage au-
thorities to impose service charges requires that those
charges be approved by voters.®® However, because the
requirement is not set forth in the constitution, New
Orleans’ home rule authority to levy certain fees and
service charges without voter consent might take pre-
cedence over that statutory requirement.” However, the
issue has not been considered by the courts.

Appropriateness of Service Charges. Both drainage and
streets provide a tangible benefit to property owners,
and both face serious funding shortfalls. In New Or-
leans, streets and drainage are both prime targets for
special fees.

The S&WB needs an additional $536.7 million for
drainage projects over the next five years.”” In addition,
the S&WB estimates that it will need an additional $16
million a year to operate and maintain the outfall canal
pumps that the U.S. Army Corps of Engineers is con-
structing and to pay its share of operating and main-
tenance expenses for the Gulf Intracoastal Waterway
West Closure Complex. The S&WB is currently pre-
paring a financial plan and rate study for the drainage
system to develop adequate funding over a 10-year
planning horizon.

The city also faces serious needs in the area of street
rehabilitation and maintenance. According to New Or-
leans’ Department of Public Works, the cost of reha-
bilitating the city’s failing streets is approximately $1
billion.” In addition, roughly $40 million is needed an-
nually for proper maintenance.” In 2011, the city allo-
cated just $4 million for such maintenance.®

The city’s very survival depends on the condition of
its drainage system. A healthy network of streets is
central to quality of life and economic development in
New Orleans. All residents, businesses and institutions
benefit from and impose burdens on the systems. Their
continued neglect will hurt all property owners, regard-
less of their exempt status.

A service fee would be the fairest approach to funding
part of this shortfall. It would force all property owners
— including nonprofit and other exempt property own-
ers — to share in the cost of upgrading, maintaining and
operating the city’s basic infrastructure.

In the case of drainage, the city could again pursue a fee
based on the burdens different types of property place
on the system. The fee could be crafted to reach not
only nonprofit properties, but also homestead-exempt
and government-owned properties. In the past, federal
agencies have refused to pay these charges, claiming
they are constitutionally-prohibited taxes rather than
user fees.®! But a new federal law enacted in January
2011 requires the federal government to pay the charg-
es, as long as they are based on a fair approximation of
the proportionate contribution of the property to storm-
water runoff.®

For street maintenance, the city could pursue a TUF
based on the traffic demands imposed by different uses
of property.® Like a drainage fee, the fee could apply
to property owners not currently paying property taxes,
such as nonprofit- and government-owned property and
homesteads valued at less than $75,000.

CONCLUSION

Little has changed since BGR conducted its compre-
hensive review of nonprofit property tax exemptions in
1999. Louisiana still bestows exemptions on nonprofit
entities with weak claims for public subsidy, exemp-
tion criteria are not defined, and the constitution does
not possess a strong use requirement. Cities like New
Orleans, which serve as centers of nonprofit activity,
suffer acutely as a result. Nonexempt taxpayers pick up
the tab for an expanding base of nonprofit-owned prop-
erties.

Widespread exemptions are a major structural problem
in New Orleans’ tax base. They narrow the local rev-
enue base. And they are unfair.

It is time to take steps to mitigate the impact of the ex-
emption on government revenue and the taxpayers who
foot the bill for the exemption. Options for doing this
include:

Eliminating the exemption completely.
Tightening eligibility requirements.

Improving administration of the exemption.
Establishing a voluntary payment in lieu of
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taxes program.
e Creating a state reimbursement fund.
e Taxing nonprofits at a reduced rate.
e Imposing service charges.

There are some compelling arguments for eliminating
the nonprofit exemption and making property taxes a
cost of doing business. But it is a subject that requires
more data and closer financial analysis.

If the exemption is not eliminated, it becomes critical
to target the exemption more precisely to nonprofit ac-
tivities that the government deems worthy of an indirect
subsidy. As a threshold matter, each activity should either
relieve the government of a burden or provide the public
with services and amenities that the government consid-
ers important to quality of life. These activities should
be carefully defined and limited to ensure that they serve
the desired purpose. There should be a compelling and
clearly articulated reason for each exemption.

While the constitution can and should provide broad
guidance, the details of the nonprofit exemption should
be spelled out through legislation. Local governments,
which bear the brunt of property tax exemptions, should
have the power to decide which exemptions to allow
within their jurisdictions.

Redefining the nonprofit exemption should be accom-
panied by changes in the administration of exemptions.
These changes, such as requiring periodic reapplica-
tions for the exemption and inspections to determine
whether a property is being used for an exempt pur-
pose, are necessary to ensure that the exemption is ben-
efiting the intended properties.

Tightening the eligibility requirements and improving
administration are critical, regardless of what other
steps government officials and the voters take. How-
ever, these actions alone are insufficient to address the
fiscal problems facing local government and the unfair
burdens on taxpayers. Addressing local government’s
fiscal woes will ultimately require a significant contri-
bution from properties that are off the tax roll.

One common method for seeking nonprofit contribu-

tions, PILOTs, is unlikely to yield fair or significant re-
sults. If the experience of other cities is a guide, only a
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handful of institutions are likely to participate in such a
program, and the amount generated is unlikely to have
a significant fiscal impact. The city would be well-ad-
vised to turn its energies to other options.

A couple of New England states reimburse local gov-
ernments for revenue lost due to nonprofit exemptions.
While a state reimbursement program may make sense
from a policy perspective, it holds limited promise as a
solution to New Orleans’ immediate problem. To start,
it would require a significant financial commitment
from the state in a time of budget deficits. In addition,
an effective reimbursement program would require a
constitutional amendment.

Another option, taxing nonprofit-owned property where
practical at a reduced level, is appealing. It would result
in nonprofits paying something toward the city services
from which they benefit, while giving them a discount
in exchange for the services they provide. Coupled
with sound reassessments of nonprofit-owned proper-
ties, this approach would significantly expand the tax
base and improve fairness. And, unlike service charges,
it would do so without increasing the burden on those
who are already paying. Unfortunately, taxing nonprof-
its at a reduced rate would face the extremely challeng-
ing hurdle of a constitutional amendment, making it an
unlikely short-term solution.

The final approach examined in this report — service
fees — offers the most practical approach to solving the
revenue and fairness problems. A drainage fee or street
maintenance charge, applied according to a rational
formula, would require action only at the local level.
If properly crafted, it could raise significant revenue to
meet local needs. By requiring all property owners to
contribute, a well-crafted service charge would distrib-
ute costs more fairly than is currently the case.

In light of all this, BGR makes recommendations in
three areas:

e Legal changes at the state level to tighten
eligibility for exemptions.

e More aggressive administration of exemptions.

e Revenue-raising measures.



RECOMMENDATIONS

Establishing a New Framework for Exemptions

BGR recommends revising the legal framework for
granting exemptions, so that the constitution spells
out the broad parameters for exemptions and the State
Legislature specifically defines them. The constitution
should:

e Require a clear and identifiable quid pro quo
for exemptions. Nonprofits benefiting from
exemptions should relieve the government of a
burden or provide important public benefits.

e Limit the realm of possible exemptions to
property of nonprofits formed exclusively for
religious, educational, charitable, cultural or
burial purposes, and engaged solely in those
activities.

e Require the Legislature to establish the
parameters of exemptions in a targeted manner
that further defines, but in no case expands, the
universe of possible exemptions set forth in the
constitution.

e Prohibit the Legislature from defining
exemptions that have the effect of exempting
specific entities, rather than groups of entities.

e Eliminate exemptions for organizations
devoted primarily to the interests of a private
membership.

e Impose a strict use requirement limiting the
exemption to property owned by an eligible
nonprofit that is directly and, subject to the
exception in the next sentence, exclusively used
for an exempt purpose. When a small portion
of a property otherwise dedicated to an exempt
purpose is used for a related and supporting
non-exempt purpose, the exemption should be
pro-rated.

e Allow the governing authority of the local
government to opt out of some or all exemptions.

Improving Administration of Exemptions

The Orleans Parish assessor should:

Place the burden of demonstrating eligibility on
the applicant.

Require nonprofit property owners to reapply
for their exemption on a regular basis and
terminate the exemption for those who do not
comply with this requirement.

Conduct regular inspections of exempt property
to confirm compliance with applicable eligibility
criteria.

Re-assess exempt property as frequently as non-
exempt property to allow analysis of the cost of
exemptions.

Internally classify nonprofit exemptions in a
manner that corresponds to all eligible purposes
set forth in the constitution and state statutes.

Revenue-Raising Options

Where appropriate and fair, local government
entities should impose carefully crafted service
charges or fees to fund services, such as
drainage and street maintenance. Those charges
should apply to all property owners in the city,
including nonprofit property and government
property, with exemptions only for property
owned by the entity imposing the charge. In
devising charges, the government entity should
attempt to distribute them on a fair basis, taking
into account factors such as size and use.

The Legislature and voters should amend the
constitution to impose a reduced tax on nonprofit
property, to the extent feasible. This can be done
by assessing the property at a lower percentage
than that for land or residential property.
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APPENDIX: MIODELS
FROM OTHER STATES

Louisiana could limit eligibility for exemptions by fo-
cusing on five general areas:

Narrowing the list of eligible purposes.

Clearly defining eligible purposes.

Allowing local option for exemptions.
Imposing strong use requirements.

Setting maximums on the amount of exempt
land or buildings.

The following discussion offers examples of how other
states have addressed these areas.

Narrowing the List of Eligible Purposes

Other states limit qualifying purposes significantly by
confining the pertinent constitutional language to the
most basic categories of exemption. For instance:

e Utah exempts: “Property owned by a nonprofit
entity used exclusively for religious, charitable
or educational purposes ... and places of burial

not held or used for private or corporate benefit
184

e New Mexico exempts: “All church property not
used for commercial purposes, all property used
for educational or charitable purposes, [and]
all cemeteries not used or held for private or
corporate profit ...”%

e Kentucky exempts: “Places of burial not held
for private or corporate profit ...[and] property
owned and occupied by ... institutions of
religion, institutions of purely public charity, and
institutions of education not used or employed
for gain by any person or corporation ...”%

Defining Eligible Purposes
A number of other states show how the pool of eligi-
ble purposes set forth in the constitution can be more

clearly delineated by statute. Their statutes describe the
types of activities or structures that qualify under a spe-
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cific purpose. In some cases, they require that nonprofit
properties meet certain public benefit targets to qualify
for an exemption.

The Nebraska Constitution authorizes the state legisla-
ture to exempt property owned and used for agricultural
and horticultural societies and for religious, education-
al, charitable or cemetery purposes. State law grants
the exemptions and further defines some of them. For
example, Nebraska law defines an educational institu-
tion as one that operates exclusively for the purpose of
offering regular courses with systematic instruction or
a museum or historical society operated exclusively for
the benefit and education of the public.® Nebraska law
defines a charitable organization as one that operates
“exclusively for the purpose of the mental, social, or
physical benefit of the public or an indefinite number
of persons.”8

South Dakota’s constitution requires the state legisla-
ture to exempt property used exclusively for agricultur-
al and horticultural societies and for school, religious,
cemetery and charitable purposes.?® South Dakota’s
statutes set forth detailed criteria for exemption eligibil-
ity. Its statutes define in detail what constitutes a chari-
table purpose, restricting the definition to nonprofit
organizations “devoted to relief of the poor, distressed
or underprivileged that ... lessen a governmental bur-
den ...”% The statutes also outline eligibility criteria for
nonprofits devoted to religious, educational and health
purposes.®

Religious Exemption. The degree of specificity for re-
ligious exemptions varies by state. South Dakota, for
instance, exempts the following: a building or struc-
ture used exclusively for religious purposes, a parking
lot used for the exclusive purpose of parking vehicles
owned by members, an educational plant owned and
operated by the religious society or a building or struc-
ture used to house any cleric of a religious society.®

New Hampshire exempts houses of public worship,
parish houses, occupied church parsonages, convents,
monasteries, and other property used and occupied for
religious purposes.®

Texas limits religious exemptions to property owned
by the religious organization that is used primarily as



a place of regular religious worship or is reasonably
necessary for engaging in religious worship.** It also
exempts property reasonably necessary for use as a res-
idence for a clergy member.*

Charitable Exemption. Because they relieve govern-
ment of the burden of providing certain public services,
property tax exemptions for charitable purposes are
widespread. In fact, all 50 states exempt property used
for charitable purposes. But definitions vary widely.

Most states that do define “charitable” for purposes of
property taxation employ broad, inclusive definitions.
North Carolina defines a charitable purpose as one that
has “humane and philanthropic objectives ... that ben-
efits humanity or a significant rather than a limited seg-
ment of the community without expectation of pecuni-
ary profit or reward.”%

Texas, on the other hand, provides more concrete guid-
ance, specifying 23 activities for which it is willing to
grant an exemption.®” The list includes providing sup-
port to the elderly and handicapped without regard
to ability to pay; promoting the athletic development
of children; providing housing to specified classes of
people; and operating cultural institutions such as zoos,
libraries and museums.®

Some states set public benefit targets that properties
must meet in order to qualify for the charitable exemp-
tion. Wisconsin uses its statutes to establish criteria
on exemptions for nonprofit providers of low-income
housing.®® It requires that 75% of residents fall below
certain income levels in order for the property to quali-
fy for an exemption.

Healthcare Exemption. The health or hospital purpose
is based historically on the performance of charitable
acts. There are two broad approaches to the health-re-
lated exemption. Some states base the exemption solely
on the organization’s nonprofit status. Others tie eligi-
bility to actual charitable acts, requiring hospitals to
provide some level of services to indigent patients.

Within the latter category, there’s a wide range of ap-
proaches. Georgia considers a hospital to be charitable
if it uses revenue from paying customers to defray the
cost of the nonpaying.’® Texas spells out the level of

charity and government-sponsored care a nonprofit
hospital must provide in order to qualify as a charitable
organization.'®! It provides an exemption for health care
facilities in counties designated as “health profession-
als shortage area(s).”

Indiana details the eligibility criteria for medical office
buildings owned by nonprofit hospitals. The statutes
specify that such an office building is not exempt un-
less it provides (or provides funding for) charity care or
provides certain public research and education benefits.
The statute makes clear that the participation in the
Medicaid or Medicare program alone does not entitle
office property to an exemption.%

Local Option

Another option for narrowing the pool of qualifying
purposes is to give local governments the authority to
disallow certain types of exemptions. New York allows
local governments to opt out of exemptions for organi-
zations devoted to benevolent, literary, bar association,
medical society, library, historical and scientific pur-
poses, among others.X The local option does not apply
to exemptions for churches, schools and charities.'*

Virginia requires exemptions for certain nonprofit
properties, including nonprofit cemeteries, houses of
worship and residences of ministers, schools, hospi-
tals, parks, playgrounds and museums.2® It allows local
governments to grant exemptions for property used for
certain other purposes, including charitable, patriotic,
historical, benevolent or cultural, subject to restrictions
established by general law.%

Imposing Strong Use Requirements

The Louisiana Constitution’s focus on ownership, rath-
er than use, in granting nonprofit property exemptions
has opened the door for exemptions for ancillary uses
and even the non-use of nonprofit-owned property. This
language has an obvious impact on the tax base. Most
other states avoid these types of problems by requiring
that the property be used in accordance with the exempt
purpose.?” For example, many states require that prop-
erty be used exclusively for the exempt purpose.

devoted

e Alabama  exempts

“property
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exclusively to religious, educational or
charitable purposes.”%

e North Carolina limits exemptions for nonprofit
property “wholly and exclusively used” for
qualifying exempt purposes.1®

e Utah’s constitution exempts “property owned by
a nonprofit entity used exclusively for religious,
charitable or educational purposes.”

Other states allow non-exempt uses on exempt property
up to a certain level of incidental use. Colorado, for ex-
ample, sets a maximum number of hours (208 per year)
that the property can be used for an incidental purpose,
and a maximum level of income ($10,000 to $25,000
per year) that the property can generate.!'!

Another approach is to give partial exemptions that ac-
count for the level of commercial activity that occurs
on-site. Idaho''? and Oregon!®* compute partial exemp-
tions. Idaho allows up to 3% of the property’s value to
be used for non-exempt purposes. If more than 3% of
the property’s value it used for non-exempt purpose,
Idaho requires proportional exemption.

Setting Spatial Limits on Eligibility

A number of states establish criteria to limit the amount
of land eligible for an exempt purpose. This is particu-
larly true for religious exemptions. New Jersey, for ex-
ample, limits the number of residences for clergymen
to no more than two buildings, and has a limit of five
acres for church property.*** lowa sets a statewide limit
of 320 acres of exempt property for religious and chari-
table societies.!™ Similarly, Texas limits the lot size of
a parsonage to one acre.t

Few states impose any limitations on eligible educa-
tional property. However, Indiana and lowa impose
acreage limits on certain property owned by education-
al institutions.™’
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